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A DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

At Law No. 90216 

Leonard L. Barrett, petitioner 

vs. 

Henry Morgenthau, Jr., Secretary of the Treasury. G. C. Hanna, 
W. W. Cook, George D. Carrington, Constituting the Com¬ 
mittee on Enrollment and Disbarment of the Treasury Depart¬ 
ment, respondents 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

1 In the United States District Court for the District of 

Columbia 

At Law No. 90216 

Leonard L. Barrett, 1 West 54th Street, New York City, New 

York, petitioner 

vs. 

Henry Morgenthau, Jr.. Secretary of the Treasury. Washington, 
D. C., G. C. Hanna, W. W. Cook, George D. Carrington, Con¬ 
stituting the Committee on Enrollment and Disbarment of 
the Treasury Department, Washington, D. C., respondents 

Petition for writ of mandamus , d'C. 

Filed May 27,1938 

The petition of Leonard L. Barrett, of New York City, New York, 
respectfully represents: 

(1) That the petitioner is a resident of the City of New York in 
the State of New York, is over twenty-one years of age, and is a 
citizen of the United States. 

(2) That the respondent Henry Morgenthau. Jr., is the Secretary 
of the Treasury of the United States and a resident of the City of 
Washington in the District of Columbia and is sued in his official 
capacity as such: that the respondents G. C. Hanna. W. W. Cook, 
and George D. Carrington constitute the Committee on Enrollment 
and Disbarment of the Treasury Department, and are residents of 
the City of Washington in the District of Columbia and are sued 
in their official capacity as members of the said Committee: 

(3) That the said Committee on Enrollment and Disbarment is 
a committee created by the Secretary of the Treasury by a 
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publication entitled Department Circular No. 230, Revised, 

2 which Committee is duly authorized by the Secretary of the 
Treasury, under statutory authority, to receive and act upon 

applications to be recognized as attorneys or agents before the Treas¬ 
ury Department and do all things necessary in the matter of pro¬ 
ceedings for enrollment of such attorneys; that G. C. Hanna is the 
duly appointed and acting Chairman of the said Committee; that 
the said Committee is now and has been for some time past duly 
appointed, qualified and acting upon applications to be recognized 
as attorneys before the Treasury Department. 

(4) That the petitioner, Leonard L. Barrett, is a member of the 
bars of the Supreme Court of the State of New York, the Supreme 
Court of the State of New Hampshire, and the Supreme Court 
of the United States, and is now in active practice and in good 
standing at the said bars; that he is actively engaged in the prac¬ 
tice of the profession of law in the City of New 1 ork. 

(5) That the petitioner, Leonard L. Barrett, was an officer in the 
United States Army on active duty from 1908 until 1920. that on 
November 30. 1920. and for some time prior thereto he had been a 
Captain in the Ordnance Department of the United States Army; 
that under date of November 30. 1920. under the provision of War 
Department Special Order No. 281-0 (copy of which order is hereto 
annexed and made a part hereof), he having been examined for 
promotion by a board of officers and found physically disqualified for 
the duties of a Major. Ordnance Department, by reason of disability 
incident to the service, he was retired by the President from active 
service, under the provisions of Section 3 of an Act of Congress 
approved October 1. 1890; that since that date and up to the present 
he has been retired from active service; that he has had no duties 

and has performed no services in or for the United States 

3 Army since 1920; that he is not subject to orders from any 
officer of the United States Army and exercises and could 

exercise no command in the said Army; that he is not subject to 
call to duty in the said Army except (lj upon his own application 
and consent, or (2) in time of war. 

(6) That under date of April 16,1938. petitioner made application, 
upon the form and in the manner duly prescribed, to be recognized 
as an attorney before the Treasury Department (copy of which 
application is attached hereto and made a part hereof). 

(7) That on May 15. 1938, the respondent G. C. Hanna, acting as 
Chairman and in behalf of the aforesaid Committee on Enrollment 
and Disbarment of the Treasury Department and also acting as the 
duly authorized agent of the respondent Secretary of the Treasury, 
advised petitioner in writing that he is ineligible to be recognized 
as an attorney before the Treasury Department, upon the ground 
that he is an officer of the United States within the meaning of 
Sections 109 and 113 of the Criminal Code (Title 18, U. S. C. A., 
sections 198 and 203); that a copy of the ruling of the said Committee 
is attached hereto and made a part hereof. 

(8) That upon the grounds stated hereinabove in the next pre¬ 
ceding paragraph, and for no other reason whatsoever, the re¬ 
spondents G. C. Hanna. W. W. Cook and George D. Carrington, 
on their own behalf as members of the Committee on Enrollment 
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and Disbarment of the Treasury Department, and also acting as the 
duly authorized agents of the respondent Secretary of the Treasury, 
refused and continue to refuse to grant petitioner's application to be 
recognized as an attorney before the Treasury Department or to 
issue him any of the prescribed credentials recognizing him as such 
attorney; that petitioner is in all respects fully qualified to be 

4 recognized as an attorney before the Treasury Department 
under the pertinent provisions of statute and under all perti¬ 
nent provisions governing the recognition of attorneys to practice 
before the Treasury Department, and particularly all the pertinent 
provisions of Department Circular Xo. 230. Revised, being the rules 
and regulations governing the recognition of attorneys before the 
Treasury Department and offices thereof. 

(9) That your petitioner admits that as a recipient of retired pay 
as a retired officer of the United States Army, lie holds a place of 
profit under an executive department of the Government of the 
United States within the meaning of Section 109 of the Criminal 
Code (Title IS, U. S. C. A., section 19S) and therefore could not 
prosecute claims against the United States, or represent claimants 
in any respect in connection with such claims: but your petitioner 
says that the functions of the Treasury Department are such that 
practice before the said Department may and does involve the repre¬ 
sentation of persons in relation to many matters other than claims 
against the United States, such, for example, among many other 
matters, as banking affairs, fiscal affairs, customs affairs, procure¬ 
ment of goods and merchandise, contracts, matters involving the 
federal laws relating to alcohol and narcotics, public health matters 
and questions concerning claims or proposals by the Commissioner 
of Internal Revenue or his agents for additional federal taxes: that 
petitioner is not an officer in the employ of the United States within 
the meaning of Section 113 of the Criminal Code (Title 18. U. S. 
C. A., section 203) and therefore is eligible to be admitted to practice 
before the Treasury Department in all matters except only claims 
against the United States: that numerous persons have t>een and 
are enrolled and recognized as attornevs before the Treasure De- 
partment who may not under the law represent claimants in 

5 respect to claims against the United States, and who do not rep¬ 
resent claimants in respect to such claims, examples of attorneys 

so enrolled but so limited being persons leaving the employ of the 
United States who within two years of such departure represent 
clients before the Treasury Department in any matters except claims 
against the United States and matters pending within the particular 
bureau or division in which they are employed. 

Your petitioner therefore prays that a writ of mandamus may be 
issued, directed to the said Henrv Morgenthau. Jr.. Secretary of the 
Treasury, and the said G. C. Hanna. W. W. Cook and George D. 
Carrington, members of the Committee on Enrollment and Dis¬ 
barment of the Treasury Department, commanding them to admit 
petitioner to recognition as an attorney before the Treasury Depart¬ 
ment and to enroll him as such attorney eligible to practice before 
the Treasury Department and to issue to him the prescribed creden¬ 
tials identifying him as an attorney recognized and enrolled as eligi¬ 
ble to practice before the said Department: and 
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Ad alternative relief your petitioner prays that the Court issue its 
decree declaring the rights of the petitioner as an officer of the I nited 
States Army, retired from active service under the provisions of 
Section 3 of an Act of Congress approved October 1, 1890 (Title 10. 
U. S. C. A., section 932). in relation to the controversy hereinabove 
described, and upon the facts hereinabove alleged. 

Leonard L. Barrett. 

Petitioner. 

E. Barrett Pretttman, 

F. G. Awalt, 

Frank J. Wideman. 

Attorney * for the Petitioner. 

Hewes. Pretttman. Awalt and Smiddy. 

Of Counsel. 

0 State of Xew York. 

County of New York , $*: 

Leonard L. Barrett, being duly sworn, deposes and says that he is 
the petitioner in the foregoing petition: that he has read the petition 
and that he is acquainted with all the facts stated therein, and that 
such facts are true and accurate. 

Leonard L. Barrett. 

Subscribed and sworn to before me this 23rd day of Mav. 1938. 
[seal] Wtlliam Adams, 

Notary Public , New York County. 
Commission Expires March 30. 1940. 


Copy 


Special Orders. ] t>t, »._. 

Xo. 2$ 1-0 J 1 


War Department. 
Washington. November JO. 1020. 

Extract 


49. Captain Leonard L. Barrett. Ordnance Department, having been 
examined for promotion by a board of officers and found physically 
disqualified for the duties of a Major. Ordnance Department, bv rea¬ 
son of disability incident to the service, his retirement, by the Presi¬ 
dent from active service as a Major, under the provisions of Section 
3 of an Act of Congress approved October 1. 1890. is anounced to 
date from July 1. 1920. the date upon which he would have been 
promoted to that grade by reason of seniority if found qualified. 
Major Barrett will proceed to his home. 

The travel directed is necessary in the military service. (Misc.) 

By order of the Secretary of War: 

Peyton C. March. 

Major General. Chief of Staff. 

Official: 

P. C. Harris, 

The Adjutant General. 

Xote. —Only one copy of this order is furnished. Additional 
copies required should be made therefrom. 
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[Copy] 

(In duplicate 1 ) 


Treasury Department 
Committee on Enrollment and Disbarment 
Form 23. (Revised October 1, 1936) 


APPLICATION FOR ADMISSION TO PRACTICE BEFORE THE TREASURY 

DEPARTMENT 

I, Leonard L. Barrett, residing at Street address 1 West 54th Street, 
City New York. State New York, with office at Street address 20 
Exchange Place, City New York, State_, hereby apply for ad¬ 

mission to practice as Attorney to represent others before the Treas- 

(Attorney or agent : ) 

urv Department, and submit the following information for considera¬ 
tion in determining my eligibility and fitness for such practice, in 
compliance with Treasury regulations as set forth in Department 
Circular No. 230, revised October 1. 1936: 

1. (a) Are you a citizen of the United States? Yes. (b) Natural 

born? Yes. (c) Naturalized?_ (d) Where and when were 

you naturalized? _ (e) Date of birth Nov. 4. 1890. Place of 

birth Claremont. N. H. 

2. (a) Are you a member of the bar? Yes. (b) If so. of what 
court? 3 Supreme Court of New York, Supreme Court of New 
Hampshire. Supreme Court of United States, (c) Are you now in 
active practice and in good standing at said bar? Yes. 

3. (a) Do you hold a, certificate as a certified public accountant? 

No. (b) If so, from what State? _ (c) Are you now in ac¬ 
tive practice and in good standing under said certificate? _ 

4. What is your present occupation ? Lawyer. 

5. Are you licensed or otherwise authorized to practice law or 
accountancy in the State or States (or District of Columbia) in which 
you plan to practice ? Yes. 

6. Are you engaged in your business or profession on your indi¬ 
vidual account ? Yes; or as a member of a partnership? No: or as 
an employee ? No. 

(a) Under wlnit name or style do you practice? Leonard L. 
Barrett. 

(b) If a member of a partnership, is any member of the partner¬ 

ship an unenrolled person who is neither an attorney, a certified pub¬ 
lic accountant, nor a public accountant? - 

(c) If an employee, give name and address of your employer, and 

the nature of your employment_ 

7. If enrolled, will it be your purpose, as an officer or employee of 
a corporation or association, to represent the officers, employees, stock¬ 
holders or members, clients, or customers of such corporation or asso¬ 
ciation? No. An unqualified negative answer is required. See sec¬ 
tion 2 (1), Department Circular 230. Representation of officers, 


1 All applications must be submitted In duplicate on these forms. Typewriter and carbon 
paper should be used. 

9 Members of the bar of an American court of record will apply as attorneys: all others 
as agents. 

9 Name of State court preferred. 
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employees, etc., of corporations as individuals if retained and paid by 
them, or the representation of agricultural cooperative associations 
as permitted under section 2 (1). Department Circular 230. is not 
inconsistent with a negative answer to the above. 

S. Do you own stock in, or are you an officer or employee of, any 
accounting or auditing corporation? No. 

9. Are you familiar with the contents of Department Circular 
No. 230. revised October 1, 1936? Yes. 

10. If you are not a member of an American bar or a certified 
public accountant, outline the extent and nature of your education; 
your personal or business experience, with names of your employers; 
and the particular qualifications you possess which you believe render 
you comptent to represent other persons before the Treasury 
Department. Use paper the size of this form and submit duplicate 

copies. 

9 11. Submit names and addresses of six business or pro¬ 

fessional references who are familiar with your professional 
work. John Ross Delafield, #20 Exchange Place. New York, N. Y.; 
Robert McC. Marsh, #20 Exchange Place, New York, N. Y.; Claude 
A. Hope. #20 Exchange Place. New York, N. Y.; George H. Porter, 
#20 Exchange Place, New York. N. Y.: Frederic P. Rich, #20 
Exchange Place. New York. N. Y.; Wilmurt B. Linker, #20 
Exchange Place, New York. N. Y. 

12. Has any complaint ever been filed or charge made against you 
before any person or tribunal having authority to institute or try 
proceedings for suspension or disbarment from practice or for the 
revocation of a license or certificate to practice or for expulsion from 
membership in a professional society? No. If so. state particulars 

13. Have you ever l>een defendant in a criminal prosecution ? No. 

If so, state the circumstances and result_ 


14. Are you an officer or employee of the United States, of any 
corporation wholly owned by the United States, or of the District 
of Columbia? See below, (a) If you have ever been so employed, 
state employment and date of separation therefrom. U. S. Army 
1908-1920. See Rider attached. 

Rider to question No. 14 I was retired from the United States 
Army in 1920 under the provisions of Section 3 of an Act of Congress 
approved October 1. 1890. Copy of War Department Special Orders 
No. 281-0. dated Nov. 30. 1920. effecting my retirement, is annexed 
hereto. I have had no duties and have performed no services since 
1920. 

15. Do you agree, if you are admitted to practice before the 
Treasury Department, to give the Committee on Enrollment and 
Disbarment written notice of any change in your mailing address, 
and any change in your professional connection, or the name and 
style under which you practice, and agree further that, in the event 
any proceedings shall be instituted against you at any time before 
the Committee on Enrollment and Disbarment, a written notice 
thereof, together with a statement of the charges against you, sent 
to you by registered mail to the last address filed by you "with the 
Committee, shall constitute due and sufficient notice? " Yes. 
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I, Leonard L. Barrett, do solemnly swear (or affirm) that the state¬ 
ments contained in the foregoing application are true and correct; 
that I will support and defend the Constitution of the United States 
against all enemies, foreign and domestic: that I will bear true faith 
and allegiance to the same; that I take this obligation freely without 
any mental reservation or purpose of evasion: that, if authorized to 
represent others before the Treasury Department, I will at all times 
conduct myself strictly in compliance with the laws, regulations, and 
rules governing practice before the Treasury Department, as now 
constituted or as they may hereafter be lawfully altered or amended; 
and that I will employ for the purpose of maintaining the causes 
confided to me such means only as are consistent with truth and 
honor: so help me God. 4 

(Signature) Leonard L. Barkett. 

(Address) 20 Exchange Place, New York. N. Y. 

Subscribed and sworn to before me this 16th day of April, 1938. 

[seal] (Signature of officer) Jessie G. Lane, 

(Official title) Notary Public . 

(Filed with the Division of the Federal Register September 19, 
1936, 11: 57 a. m.) 


10 [Copy] 

Treasury Department. 

Committee on Enrollment and Disbarment, 

Washington. May 15. 1938. 

Mr. Leonard L. Barrett. 

20 Exchange Place. New York. New York. 

Sir: Reference is made to your application for admission to prac¬ 
tice before the Treasury Department. This application was referred 
to the General Counsel of the Treasurv Department for an opinion 
as to whether you are an officer of the United States within the 
meaning of sections 109 and 113 of the Criminal Code. It is the 
opinion of the General Counsel on the basis of the facts submitted 
by you that you are an officer of the United States within the mean¬ 
ing of the sections referred to above and would, therefore, be pro¬ 
hibited from being interested in claims against the United States. 
Section 3 (h). Department Circular Xo. 230. revised, makes ineligible 
for enrollment all persons to whom sections 109 and 113 of the 
Criminal Code (sections 198 and 203, Title 18, United States Code) 
apply. If. therefore, you desire to have your application considered 
as withdrawn, please advise. 

Very truly yours, 

G. C. Hanna. 

(Sgd.) G. C. Hanna. 

Chairman. Committee on Enrollment and Dixbannent. 


4 An oath as included herein Is required of persons prosecuting claims against the 
United States (Title 31, section 204. I nlted States Code) and may be taken before any 
notarv public, justice of the peace, or other person legally authorized to administer an 
oath in the State. Territory, or District where the application is executed. 
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Rule to .show cau.se 


♦ 


♦ 


Filed May 27. 1938 

* * * 


* 


* 


Upon consideration of the petition for mandamus filed herein, it 
is. by the Court, this 27th day of May. 1938. 

Ordered that the defendants. Henry Morgenthau, Jr., Secretary 
of the Treasury, and G. C. Hanna. \Y. AY. Cook, and George D. 
Carrington, constituting the Committee on Enrollment and Disbar¬ 
ment of the Treasury Department, appear and show cause, if any 
they have, on the 15th day of June 1938. at ten o'clock, a. m. or so 
soon thereafter as counsel may be heard, why the writ of mandamus 
prayed for in said petition should not issue. 

Provided that a copy of this rule to show cause be served on the 
defendants at least 5 clays before the return date hereof. 

Peyton Gordon, 

J wst tee. 


MarshaVs return 


Served a copy of the above Rule on the above-named Respondents 
as follows: Henry Morgenthau, Jr., Personally, 5/27/38; G. C. 
Hanna. Personally, 5/27/38: AY. AA\ Cook. Personally, 6/9/38: George 
D. Carrington, Personally, 6/9/38. John B. Colpoys, U. S. Marshal 
in and for the Dist. of Columbia. Bv H. C. Allen. Deputy U. S. 
Marshal. K. 

12 Return to rule and answer to petition 

Filed June 25, 1938 

******* 

Comes now Henry Morgenthau, Jr., Secretary of the Treasury, 
and G. C. Hanna. AY. AY. Cook, and George D. Carrington, con¬ 
stituting the Committee on Enrollment and Disbarment of the 
Treasury Department, each made a respondent in his respective offi¬ 
cial position, and as and for a return to the rule to show cause herein 
and for answer to the petition herein filed, say: 

1-3. Respondents admit the allegations contained in paragraphs 
1 to 3 inclusive. 

4-5. Respondents admit for the purpose of this suit the allegations 
of paragraphs 4 and 5. 

6-7. Respondents admit the allegations contained in paragraphs 

6 and 7. 

8. Respondents admit that for the reasons stated in paragraph 

7 of the petition, respondents refused and continue to refuse to grant 
petitioner's application to be recognized as an attorney before the 
Treasury Department, and that they refused and continue to refuse 
to issue to him any of the prescribed credentials recognizing him as 
such attorney. They aver that, it having been determined by said 
respondents that said petitioner was ineligible on said grounds, 
no determination or finding has been made as to whether petitioner 
is otherwise eligible to be recognized as an attorney before the 
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Treasury Department or to receive the prescribed credentials recog¬ 
nizing him as such attorney under the aforesaid statutes and regula¬ 
tions. They deny the other allegations of said paragraph. 

13 9. Answering paragraph numbered 9, respondents aver that, 
as admitted in said paragraph of the petition, the petitioner as 

a recipient of retired pay as a retired officer of the United States 
army, holds a place of trust and profit under an executive depart¬ 
ment of the government of the United States within the meaning of 
section 198 of title 18, U. S. Code, Ann., and therefore cannot 
prosecute claims against the United States or represent claimants 
in respect of such claims. They admit practice before the Treasury 
Department may and does involve representation of persons in con¬ 
nection with matters other than claims against the United States. 

They deny that petitioner is not an officer in the employ of the 
United States within the meaning of section 203 of Title i8. U. S. 
Code, Ann.: they deny that he is eligible to be admitted to practice 
before the Treasury Department in all matters except claims against 
the United States; on the contrary they aver that petitioner is 
within the terms and purview of said secion 203 and is ineligible 
for admission to practice as alleged. 

They admit the remaining allegations of fact in said paragraph 
as to the admissions to practice and enrollment as attorneys of per¬ 
sons before the Treasury Department who are ineligible to represent 
claimants in respect of claims against the United States, but they 
deny that petitioner is in the same situation as such persons and 
aver that he is not. 

Further, respondents aver that such persons of the class referred 
to have lieen enrolled and recognized as attorneys under and in 
accordance with the said Department's rules and regulations. 

As further return and answer the respondents say 

14 that under and by virtue of the authority vested in the 
Secretary of the Treasury, particularly by Act of July 7. 1884 

(23 Stat. 258, Chap. 334), 5 U. S. Code 261, he has from time to 
time issued rules and regulations governing the recognition of agents 
or attorneys representing claimants before the Treasury Department 
and the officials thereof: that the said rules and regulations were last 
revised and issued September 15. 1936, to be effective October 1, 1936; 
that in Section 3 (h) of said circular, it is provided: 

“all persons to whom section 198 or section 203 of Title 18 of the 
United States Code applies, all persons prohibited by other law from 
representing claimants against the United States, all persons regu¬ 
larly employed by corporations owned wholly by the United States, 
and all persons regularly employed by the District of Columbia shall 
be ineligible for enrollment.” 

A complete copy of said regulations of September 15. 1936. is at¬ 
tached hereto, as Exhibit “A" and made a part of this return and 
answer. Said regulations, particularly regulation 3 (h), are con¬ 
sistent with law, not in excess of the authority of the Secretary of 
the Treasury and not arbitrary nor capricious. 

Respondents also aver that the formulation and promulgation of 
the rules and regulations governing admission to practice of attor- 



neys before the Treasury Department involved and required the 
exercise of judgment and discretion on the part of the Secretary of 
the Treasury, in respect of a matter committed to him by valid en¬ 
actment of Congress: that in the exercise of that judgment and dis¬ 
cretion. the said Secretary formulated and promulgated the said rules 
and regulations; that the said rules and regulations were not formu¬ 
lated and promulgated arbitrarily or in disregard of the applicable 
law. but were consistent with the law and were reasonable and 
appropriate. 

15 Wherefore, having made full return and answer, respondents 
pray that the rule to show cause be discharged and the peti- 
tioii be dismissed with costs against the petitioner. 

Henry Mcrgenthau. Jr., 

Secretary of the Treasury. 

Bv Stephen B. Gibbons. 

% 

Acting Secretary of the Treasury. 

G. C. Hanna/ 

W. W. Cook. 

By G. C. Hanna. 

Chairman of Committee on Enrollment and 

Disbarment of the Treasury Department. 
George D. Carrington. 

By G. C. Hanna. 

Chairman of Committee on Enrollment and 

Disbarment of the Treasury Department. 

David A. Pine, 

United States Attorney. 

Harry L. Underwood. 

Assistant United States Attorney. 

Attorney* for Respondents. 


District of Columbia. *s: 

Stephen B. Gibbons, being first duly sworn on oath deposes and 
says: That he is Acting Secretary of the Treasury of the United 
States, and as such named a respondent in the above-entitled cause; 
that he makes this verification on his own behalf and on behalf of 
the other answering respondents: that he has read the foregoing 
answer subscribed to by him and by the other answering respondents, 
and verily believes the facts therein stated to be true. 

Stephen B. Gibbons. 

Subscribed and sworn to before be this 24" day of June. 1938. 

[seal] Samuel H. Marks. 

Votary Public . D. C. 
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LAWS AND IJF.CI'LATkiNS GOVERNING THE RECOGNITION OF AGENTS. AT¬ 
TORNEYS. AND OTHER PERSONS REPRESENTING CLAIMANTS BEFORE THE 
TREASURY DEPARTMENT AND OFFICES THEREOF 


( 

Department Circular No. 23 d (Revised) 1 
Committee on Enrollment ami Disbarment. 


Treasury Department. 

Office of the Secretary. 

' Washington . September lo. 1030. 

By virtue of and pursuant to the authority vested in me. including 
the authoritv conferred bv Act of July 7. 1884 (23 Stat. 258). the 
following rules and regulations governing the recognition of agents, 
attorneys, and other persons representing claimants before the Treas¬ 
ury Department and offices thereof, are hereby prescribed: 

Section 1 . Committee on Enrollment and Disbarment.—A com¬ 
mittee on enrollment and disbarment is hereby created consisting of 
three members who shall be appointed by the Secretary of the Treas¬ 
ury. The Secretary of the Treasury shall designate a chairman and 
vice-chairman of the Committee. The Secretary in bis discretion 
may appoint a part-time member or members of the Committee, and. 
whenever in his judgment such action is necessary, the Secretary 
may appoint some person to serve temporarily as a substitute for a 
regular member of the Committee. The Committee shall have such 
powers to prescribe rules for its own government and procedure 
as are set forth elsewhere in these regulations. The Committee shall 
meet at such times as it may designate or at the call of the chairman. 
Two members of the Committee shall constitute a quorum. Hear¬ 
ings for the purpose of taking testimony in proceedings for suspen¬ 
sion or disbarment may be held by a single member of the Commit¬ 
tee at such places as the Committee may designate, but all findings of 
fact and recommendations thereon shall be made bv the Committee. 

The Committee shall receive and act upon applications to be rec¬ 
ognized as attorneys or agents before the Treasury Department: 
receive and act upon applications for re-enrollment from attorneys 
or agents who have been disbarred: receive applications for vacation 
or modification of orders of suspension or disbarment: receive com¬ 
plaints against persons enrolled: conduct hearings: make inquiries: 
perform other duties as prescribed herein: do all things necessary in 
the matter of proceedings for enrollment, suspension, disbarment, or 
reinstatement of such attorneys or agents, pursuant to these regula¬ 
tions and rules of procedure prescribed thereunder: and submit its 
findings of fact and recommendations in suspension and disbarment 
cases and in cases for the vacation or modification of orders of sus 
pension and disbarment to the Secretary of the Treasury for approval 
or disapproval. 


i Effective Oct. 1, This circular supersedes Treasury Department Circular No. 

230. dated Oct. 1. 10R4. and the amendments thereof and supplements thereto. 
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The Secretary of the Treasury may appoint a person to act as 
secretary of the"Committee or designate a member of the Committee 
to act as secretary. The secretary of the Committee shall keep and 
maintain its records, shall have custody of all its papers, records, 
rolls, and files, and shall perform such other duties reasonably inci¬ 
dent to his office as the Committee shall direct. If no secretary is 
appointed or designated, the duties herein enumerated shall devolve 
upon the chairman of the Committee, or upon such person or persons 
as he may designate. 

The Secretary of the Treasury shall appoint an attorney not a 
member of the Committee as Attorney for the Government to pre¬ 
pare and present all formal statements of charges against enrolled 
attorneys or agents, to supervise the gathering of evidence in 
17 1 support of such charges, including the taking of depositions, 
to represent the Government in all proceedings before the 
Committee, and to perform such other duties reasonably incident to 
his position as the Committee shall direct. 

Sec. 2. Rules and regulations relating to practice.— (a) No attor¬ 
ney or agent shall be eligible to practice before the Treasury Depart¬ 
ment unless such attorney or agent is enrolled in accordance with 
these or prior regulations, except that any individual may appear, 
without enrollment, on his own behalf or in behalf of a member of 
his immediate family if such appearance is without compensation; 
and a member of a partnership, an officer of a corporation, or an 
authorized regular employee of an individual, partnership, corpora - 
tioii, or estate, may likewise appear, without enrollment, in any 
matter relating to such individual, partnership, corporation, or estate 
pending before the Treasury Department if he presents adequate 
identification to the officials of the Department. Enrollment is not 
required for appearances by trustees, receivers, guardians, adminis¬ 
trators. and executors on behalf of trusts, receiverships, guardian¬ 
ships. or estates of which such persons are the trustees, receivers, 
guardians, administrators, or executors, if adquate identification is 
presented to the officials of the Department. This rule also applies 
to an individual, a partnership, an estate or trust, or a corporation 
with respect to the liability of the individual, partnership, estate or 
trust, or corporation as a transferee of property of a taxpaver and to 
a fiduciarv with respect to the liability of the fiduciary under section 
*5467 of the Revised Statutes. No enrolled person or other person 
authorized to appear before the Treasury Department without en¬ 
rollment shall represent a claimant before the Treasury Department, 
in any matter to which the enrollee. as officer or employee of the 
United States, gave personal consideration or as to the facts of which 
he gained knowledge while in the Government service. 

No former officer, clerk, or employee of the Treasury Department 
shall act as attorney or agent, or as the employee of an attorney or 
agent within two years after the termination of such Treasury em¬ 
ployment. in any matter pending in such Department during the 
period of his employment therein, unless he shall first obtain the 
written consent thereto of the Secretary of the Treasury or his duly 
authorized representative. This consent will not be granted unless 
it appears (1) that the applicant was not. during the period of two 
years immediately preceding the date of application, employed in 
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the particular departmental or field section in which was pending: 
the matter, to handle which consent is sought, provided that this 
requirement shall not apply to persons employed in an administra¬ 
tive capacity such as head of a unit, division, or section, or employed 
as a reviewer or conferee or in an advisory capacity; and (2) that 
employment as an agent or attorney is not prohibited by title 5, 
section 90. United States Code, or other law, or by the regulations 
of the Treasury Department. Such applicant shall be required to 
file an affidavit to the effect that he gave no personal consideration to 
such matter and had no knowledge of the facts involved in such mat¬ 
ter while he was employed in the Department, and that he is not 
now associated with, and will not be associated with, any former em¬ 
ployee who has gained knowledge of the case while employed by the 
Treasury Department, and that his employment is not prohibited by 
title 5. section 99. United States Code." or other law, or by the regula¬ 
tions of the Treasury Department. The statements contained in such 
affidavit shall not be sufficient if disproved by an examination of the 
files and records pertaining to the case. Applications for consent- 
should be directed to the Committee on Enrollment and Disbarment 
on Form 901 and should state the former connection with the Depart¬ 
ment of the applicant and identify the matter in which the applicant- 
desires to appear. The applicant shall be promptly advised as to 
his privilege to appear in the particular matter, and this notice shall 
be filed by him in the record of the case. 

Nor shall any enrolled person knowingly (1) assist a person who 
has been employed by a client to represent him before the Treasury 
Department in connection with any matter to which such person gave 
personal consideration or as to the facts of which such person 
18 gained personal knowledge while in the Government service, 
or (2) accept assistance from any such person in connection 
with any such matter, or (3) share fees with any such person in 
connection with any such matter. 

(b) Practice before the Treasury Department shall be deemed to 
comprehend all matters connected with the presentation of a client’s 
interests to the Treasury Department, including the preparation and 
filing of necessary written documents, and correspondence with the 
Treasury Department relative to such interests. Unless otherwise 
stated the term “Treasury Department’’ as used in this paragraph 
and elsewhere in these regulations includes any division, branch, 
bureau, office, or unit of the Treasury Department, whether in Wash¬ 
ington or in the field, and any officer or employee of any such division, 
branch, bureau, office, or unit. 

(c) Each enrolled attorney or agent who knows that a client has 
not complied with the law or has made an error in, or an omission 
from, any return, document, affidavit, or other paper, which the 
law requires such client to execute, shall advise Ins client promptly 
of the tact of such noncompliance, error, or omission. 

(d) It shall be the duty of an enrolled attorney or agent, when 
requested by the Committee or the Attorney for the Government, to 


3 It is unlawful for any former officer, clerk, or employee in any of the executive depart¬ 
ments to act as counsel, attorney, or agent for prosecuting, within two years next after 
he shall have ceased to lx* such officer, clerk, or employee, any claim involving a demand 
for money from the Unittai Stares which was pending in an executive department while 
he was employed ns an officer, clerk, or employee in such executive department or in 
any other executive department. (See also 20 Op. Atty. Gen. 605.) 
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give the Committee or the said Attorney any information which 
he may have concerning violations of these regulations or of the 
occurrence of any acts or omissions which would be grounds for 
suspension or disbarment, unless said information is privileged. 

(e) Every enrolled attorney or agent practicing as an individual 
shall use his legal name in the conduct of his legal, accounting, or 
other professional practice. The term “company.” ‘‘associates,” “ac¬ 
countants,” “auditors,'* “engineers,” or other plural forms suggesting 
a partnership, or language of similar import, used in connection with 
a name or title, or any fictitious title, or trade name, shall be used 
only by a bona fide partnership consisting of two or more members, 
and afl stationery, listings, advertisements, and announcements of 
enrolled persons shall conform to the principles herein stated. 

(f) An agent enrolled before the Treasury Department shall have 
the same rights, powers, and privileges and be subject to the same 
duties as an enrolled attorney, provided that an enrolled agent shall 
not have the privilege of drafting or preparing any written instru¬ 
ment by which title to real or personal property may be conveyed or 
transferred for the purpose of affecting Federal taxes, nor shall such 
enrolled agent advise a client as to the legal sufficiency of such an 
instrument or its legal effect upon the Federal taxes of such client, 
and provided further that nothing in these regulations shall be 
construed as authorizing persons not members of the bar to practice 
law. 

(g) Every claim, affidavit, written argument, brief, or statement 
of fact, prepared or filed by an enrolled attorney or agent in any 
matter pending before the Treasury Department, shall have affixed 
thereto a statement signed by such attorney or agent showing whether 
he prepared such document and whether or not he knows of his own 
knowledge that the statements of fact contained therein are true. 

(h) It shall be the duty of any enrolled attorney or agent who 
prepares a return for a taxpayer to sign and execute before a notary 
public or other official authorized to administer an oath a statement 
showing that he prepared the return, that the information set out 
in the return and the accompanying schedules, if any. correctly and 
truly represent the information furnished to or discovered by him 
during the course of preparation of the return, and that such in¬ 
formation is true according to the best of his information and 
belief (T. D. 4416). or such modified form of statement of similar 
character as may hereafter be prescribed by Treasury regulations. 

(i) No enrolled attorney or agent as notary public shall take 
acknowledgments, administer oaths, certify papers, or perform any 
official act in connection with matters in which he is employed as 
counsel, attorney, or agent, or in which he may be in any way 
interested before the Treasury Department. (Act of June 29. 1906. 
34 Stat. 6-22.) Under the provisions of this paragraph an enrolled 
person who is a notary public is prohibited from taking any acknowl¬ 
edgment. oath, or certification as a notary public in connection with 
any tax return, protest, or other document which he has prepared 

or in the preparation of which he has assisted. 

19 (j) It shall be incumbent upon each enrolled person (1) who 

1 is authorized to practice as a certified public accountant or 
as a public accountant to maintain unimpaired his right to practice 
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as a certified public accountant or public accountant; (2) who is 
admitted to practice before any court to maintain unimpaired his 
right to practice before such court; and (3) who is enrolled or 
admitted to practice before another department or agency of the 
Government to maintain unimpaired his standing before such 
department or agency. 

(k) No enrolled person shall maintain a partnership for the prac¬ 
tice of law, accountancy, or other related professional service with a 
person who is under disbarment from practicing before the Treasury 
Department or any other Government Department or agency, or with 
an unenrolled person who is neither an attorney legally practicing 
law nor a certified public accountant or a public accountant legally 
practicing accountancy. 

(l) No enrolled person shall be connected with an accounting cor¬ 
poration either as officer, employee, or stockholder: nor shall any 
enrolled jierson, while employed as an officer, employee, attorney,, 
or agent of any corporation practice before the Treasury Depart¬ 
ment on behalf of such corporation as the representative of the offi¬ 
cers, employees, directors, stockholders, or members, customers or 
clients, of such corporation, except as permitted by section 5 of 
these regulations. The term “corporation” as used in this paragraph 
and elsewhere in these regulations shall be deemed to include associ¬ 
ations, joint stock companies, and insurance companies. Nothing 
contained herein shall prevent an enrolled person from being em¬ 
ployed by agricultural cooperative associations, on a nonprofit basis 
and not subject to Federal income taxes, to represent before the 
Treasury Department the groups or units constituting membership 
of such associations, provided that individuals may not be so 
represented. 

(m) No enrolled person shall represent before the Treasury De¬ 
partment clients of an unenrolled person who is neither an attorney 
nor an accountant regularly engaged in the practice of accountancy 
nor a customhouse broker, or who to the knowledge of the enrolled 
person solicits business, obtains clients, or otherwise conducts his 
practice in a manner forbidden under these regulations to enrolled 
persons. 

(n) No enrolled person shall in any Treasury Department matter 
knowingly and directly or indirectly: 

1. Employ or accept assistance from any unenrolled person whose 
application for enrollment shall at any time have been denied for 
a cause involving moral turpitude, or from a person who has been 
disbarred from practice before any department or agency of the 
Government or before any court of record, or who is under suspension 
from practice before any such department, agency, or court, or who 
has been deprived of his certificate as a certified public accountant 
or public accountant, or whose name after the effective date hereof 
has been stricken from the roll of attorneys and agents authorized 
to represent claimants before the Treasury Department in the course 
of disbarment proceedings against him, or 

2. Accept employment as associate, correspondent, or subagent 
from, or share fees with, any such person, or any person who is not 
an attorney or a public accountant regularly engaged in the practice 
of accountancy, or who is not a licensed customhouse broker. 

136006—39 - 3 
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(o) Each enrolled person shall exercise due diligence in preparing 
financial statements for clients and in certifying to the correctness 
of the same. 

(p) Each enrolled person shall exercise due diligence to ascertain 
the correctness of any information which he imparts to a client with 
reference to any Treasury Department matter, and no enrolled person 
shall withhold information relative to any such matter from a client 
who is entitled to the information. 

(q) Each enrolled person shall promptly pay over to the Govern¬ 
ment when due all sums received for the payment of any duty, tax, 
or o'ther debt or obligation owing to the Government, and shall 
promptly account to clients for funds received for them from the 
Government, or received from a client in excess of the charges 
properly payable in respect of the client's business. 

(r) No enrolled person shall without authority of his client endorse 
or accept any Government draft, check, or warrant drawn to the 

order of such client. 

20 1 (s) No enrolled person shall attempt to influence the action 

of any official or employee of the Treasury Department in any 
Treasury Department matter bv the use of threats, false accusations, 
duress, or by the offer of any special inducement or promise of ad¬ 
vantage, or by the bestowing of any gift or favor or other thing of 
value. 

(t) No enrolled person shall neglect, or refuse to produce records 
or evidence in any matter before the Treasury Department upon 
proper and lawful demand by a duly authorized agent of the De¬ 
partment. unless the attorney or agent has reasonable grounds to 
believe and does believe that the said demand is of doubtful legality: 
or shall otherwise interfere, or attempt to interfere, with any proper 
and lawful efforts by such Department or agent to procure such infor¬ 
mation. 

(u) No enrolled person shall procure, or attempt to procure, di¬ 
rectly or indirectly, from Government records or other Government 
sources information of any kind which is not made available by 
proper authority. 

(v) No enrolled attorney or agent shall in any manner whatsoever 
solicit, directly or indirectly, or by implication, employment from 
persons not clients or friends in matters before the Treasury De¬ 
partment or in matters related thereto. Among other things the fol¬ 
lowing shall be deemed to be prohibited by this paragraph: 

1. The publication of articles or the delivery of addresses on Fed¬ 
eral tax questions by an enrolled person over the radio or elsewhere in 
connection with which the name of the firm of which he is a member, 
associate, or employee, or the address of the writer or speaker is given 
either by the writer, shaker, announcer, or publisher, provided that 
nothing herein shall be construed to prohibit the publication, by pe¬ 
riodicals. admitted to second-class mailing privileges, of such informa¬ 
tion concerning contributors of articles as is usually published in 
such periodicals. 

2. The mailing of circulars, letters, pamphlets, or other printed or 
written matter to persons not clients or friends of such enrolled 
person which contain no direct solicitation of employment but which 
do include the name and a description of the practice and address 
of such enrolled person. 
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3. Advertising in one or more of the following forms: (a) Signs, 
printing, or other advertising matter, indicating previous connection 
with the Treasury Department; (b) representation, orally, in writing, 
or in any other manner, of special influence with the officials or em¬ 
ployees of the Treasury Department through acquaintance or other¬ 
wise; (c) the use of any title or other description of the attorney or 
agent or his practice which tends to suggest some connection with the 
Treasury Department of the United JStiues, and any title or descrip¬ 
tion containing the words “United States*’ shall be presumed to carry 
such suggestion, except that there is no objection to the use of the 
words “Enrolled to practice before the United States Treasury De¬ 
partment*’; (d) distribution of bulletins, circulars, pamphlets, or so- 
called “tax services,*' to persons who are not clients or friends of the 
attorney or agent containing decisions or rulings of the Treasury 
Department. United States Board of Tax Appeals, or courts on Fed¬ 
eral tax matters, or comment thereon by the attorney or agent: (e) 
distribution to persons not clients or friends of the practitioner of 
circulars or pamphlets advertising any business, educational, or social 
institution, or organization, which circular or pamphlet contains a 
card or advertisement of the practice of such attorney or agent. 

The following kinds of advertising will not be deemed to constitute 
a violation of paragraph (v): 

(1) Letterheads, professional cards, and the customary professional 
insertions in professional, telephone, and city directories, or in news¬ 
papers. trade or professional journals, or other publications admitted 
to second-class mailing privileges, provided they set forth only the 
name and address of the attorney or agent or the name of the firm of 
which he is a member or with which he is associated, a brief descrip¬ 
tion of the nature of his practice, to wit, whether he practices as an 
attorney or accountant, and, if desired, any field of practice or serv¬ 
ice in which such attorney or agent may specialize; 

(2) The distribution by former officers or employees of the Gov¬ 
ernment of cards briefly stating the fact of their former official 

21 status and announcing their new association: Provided. The 
cards are addressed only to personal or business acquaintances: 
And provided further. That such cards are distributed only once 
and within a reasonable time after severance of official connection 
with the Government and within 30 days after the formation of a 
new association. 

(w) Each enrolled person shall exercise due diligence in preparing 
or assisting in the preparation of, approving, and filing returns, docu¬ 
ments. affidavits, and other papers relating to Treasury Department 
matters, and in otherwise representing clients before the Treasury 
Department: and no enrolled person shall unreasonably delay tlie 
pi*ompt dis|>osition of matters before the Treasury Department by 
neglecting to answer correspondence, by unreasonably delaying the 
filing of closing agreements, by filing frivolous claims for refunds, or 
otherwise. 

(x) It shall be the duty of every enrolled person who becomes an 
officer or employee of the Treasury Department to request that his 
name be stricken from the roll and to surrender to the Committee his 
enrollment card for cancellation; and it shall be the duty of every 
other enrolled person who becomes a judge of any court of record or 
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an officer or employee (1) of the United States, (2) of any corpora¬ 
tion owned wholly by the United States, (3) of the District of Co¬ 
lumbia, or (4) of any State or subdivision thereof whose duties dis¬ 
close facts or information applicable to Federal tax matters, to re¬ 
quest the Committee on Enrollment and Disbarment to place his 
name on the inactive list of Treasury Department practitioners dur¬ 
ing: the period of such incumbency. 

(v) No enrolled person shall exact from his client a manifestly un¬ 
reasonable fee. whether contingent or otherwise, in any matter before 
the Treasury Department. The reasonableness of a fee in any case is 
within limits a matter of judgment and depends upon all the facts and 
circumstances thereof, including the complexity and difficulty of the 
case, the amount of time and labor required for its proper prepara¬ 
tion and presentation, the amount involved, and the professional 
standing and experience of the attorney or agent. 

A whollv contingent fee agreement shall not be entered into with a 
client by an enrolled ]>erson unless the financial status of the client 
is such that he would otherwise be unable to obtain the services of 
an attorney or agent. Partially contingent fee agreements are per¬ 
missible where provision is made for the payment of a minimum fee. 
substantial in relation to the possible maximum fee. which minimum 
fee is to be paid and retained irrespective of the outcome of the pro¬ 
ceeding. Such minimum fee need not be paid in advance, if provi¬ 
sion for its payment is made irrespective of the outcome of the case. 
The: payment of or agreement to pay a nominal minimum fee will not 
satisfy the requirements of this subsection. 

Whenever an enrolled attorney or agent shall enter into a contract 
to represent a client before the Treasury Department on a wholly or 
partially contingent basis, he shall file with the Committee a signed 
statement to that effect, containing the terms of the contract as they 
relate to compensation. 

When a power of attorney is filed with the Treasury Department it 
shall be the duty of the attorney or agent filing the same to file there¬ 
with a statement as follows: 


(Place) 

(Date) 


This is to certify that I n()t j entered into a contingent or par¬ 

tially contingent fee agreement for the representation before the De¬ 
partment of _ in the matter of _ 

under the terms of a power of attorney filed with the Treasury De¬ 
partment on-and (in case a contingent or partially 

contingent fee agreement has been made) that a report of such fee 

agreement n()t j been made to the Committee on Enrollment and 
Disbarment. 


(z) Each enrolled person shall conduct his practice in an ethical 
andi professional manner and it shall be the duty of each enrolled 
attorney to observe the canons of ethics as adoptecl by the American 
Bar Association and of each enrolled agent to observe the ethical 
standards of the accounting profession. Among other forms of un¬ 
ethical and unprofessional conduct the following will be deemed to 
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constitute such conduct: The use of intemperate and abusive 
22 language, the making of false accusations or statements know¬ 
ing them to be false, or the circulation of malicious and libel¬ 
ous matter in connection with Treasury practice. 

Sec. 3. Necessary qualifications for enrollment.—(a) Applicants 
for enrollment to practice before the Treasury Department are re¬ 
quired by statute to “show that they are of good character and in 
good repute, possessed of the necessary qualifications to enable them 
to render such claimants valuable service, and otherwise competent 
to advise and assist such claimants in the presentation of their cases.” 
(Title 5. section 261. United States Code.) The burden is upon 
applicants to establish clearly their right to enrollment by showing 
that they possess (1) a good character and reputation. (2) an ade¬ 
quate education, and (3) a knowledge of the laws and regulations 
relating to tax matters and other subjects which they expect to 
handle before the Department and of the rules and regulations gov¬ 
erning practice before the Department. Accountants, not certified 
or certified through waiver, will not be enrolled unless they are able 
to present to the Committee on Enrollment and Disbarment convinc¬ 
ing evidence, by passing a prescribed examination, that they possess 
the educational background, technical knowledge, and ability essen- 
tional to the proper understanding of Federal tax matters and the 
presentation of the same before the Treasury Department. Xo at¬ 
torney or accountant will be enrolled unless he shows that he is 
authorized to practice his profession in the State or States, Territory, 
or District (of Columbia) where he expects to conduct such practice. 

Good character and good reputation are not identical require¬ 
ments. The former is determined by the applicant’s actual qualities: 
the latter depends upon the opinion entertained of the applicant by 
those who have had the opportunity of knowing him in the com¬ 
munity in which he resides or in which he practices his profession. 
It follows that evidence of any act or omission which tends to estab¬ 
lish lack of integrity or untrustworthiness or other qualities repre¬ 
hensible in a professional man. is material as bearing upon the char¬ 
acter of the applicant, notwithstanding there is clear proof that his 
reputation is good. An applicant must furnish as references the 
names and addresses of at least six persons who are acquainted with 
his reputation and with whom the applicant has come in contact in 
his profession or business. 

(b) Among the causes sufficient to justify denial of an application 
for enrollment are: Any conduct, or practices, or proposed practices, 
which would constitute a violation of any of the provisions of these 
regulations if the applicant were enrolled or any other conduct which 
would be a ground for suspension or disbarment under the applicable 
law or laws; any conduct which would be deemed grossly unfair in 
commercial transactions by accepted standards; or a bad reputation 
imputing to an applicant conduct of a criminal, dishonest, or un¬ 
ethical kind. 

The Committee on Enrollment and Disbarment will endeavor to 
ascertain all the facts deemed necessary by it to pass upon any ap¬ 
plication without exj>ense or undue inconvenience to the applicant. 
In the event, however, that the Committee is not satisfied with the 
information received, it may require the applicant to appear in per¬ 
son before the Committee or before some person or persons desig- 
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nated by it for the purpose of undergoing additional written or 
oral examination as to his fitness for enrollment. The Committee 
may grant a hearing on an application at the applicant’s request. 

(c) Application for enrollment may be denied in any case in which 
it appears that the applicant has terminated his employment with 
the Treasury Department in violation of an obligation assumed as a 
condftion of such employment to remain in the service of the Depart¬ 
ment for a specified period or for a reasonable time. 

(d) Only citizens of the United States over the age of 21 years are 
eligible for enrollment. A person who is unable for any reason to 
take the oath of allegiance, and to support the Constitution of the 
United States, as required of persons prosecuting claims against the 
United States by Title 31. section 204. United States Coue. cannot 
be enrolled. 

(e) Corporations and partnerships are ineligible for enrollment. 

(f) Officers and employees of any State, or subdivision, thereof, 
whose duties require them to pass upon, investigate, or deal with 

i tax matters of such State or subdivision, shall be ineligible 
23 i for enrollment, provided such employment may disclose facts 
or information applicable to Federal tax matters. 

(g) Judges of courts of record shall be ineligible for enrollment. 

(h) All persons to whom section 198 or section 203 of Title 18 of 
the United States Code applies, all persons prohibited by other law 
from representing claimants against the United States, all persons 
regularly employed by corporations owned wholly by the United 
States, and all persons regularly employed by the District of Colum¬ 
bia shall be ineligible for enrollment. 

Sec. 4. Application for enrollment.—Applicants for enrollment 
shall submit to the Committee an application in duplicate, properly 
executed on Form 23. which forms a part of these regulations. Ap- 

E lications in any other form may not be considered. Members of the 
ar of an American court of record will apply for enrollment as 
attorneys: all other applicants will apply for enrollment as agents. 
All applications for enrollment must be individual. While members 
of a partnership should apply as individuals and not in the partner¬ 
ship name, an enrolled attorney or agent mav represent clients before 
the Treasury Department in the name of tlie partnership of which 
he is a member or with which he is otherwise regularly connected. 
In case all of the members of a partnership are not enrolled, then 
the enrolled attorney or agent shall be responsible for any acts or 
omissions of the unenrollecT partner or partners which are in viola¬ 
tion of law or of the provisions of these regulations, to the same 
extent as though the offending partner himself were enrolled. 

Sec. 5. Customhouse brokers.—Section 641 of the Tariff Act of 
1930: as amended, provides in part that the Secretary of the Treasury 
may! prescribe rules and regulations governing the licensing as 
customhouse brokers of citizens of the I nited States of good moral 
character, and of corporations, associations, and partnerships. The 
Department's regulations pursuant thereto are published in Depart¬ 
ment Circular 559. A customhouse broker so licensed requires no 
further enrollment under these regulations for the transaction, within 
the customs districts in which he is licensed, of any business relating 
specifically to the importation or exportation of merchandise under 
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customs or internal-revenue laws. He is also entitled, without 
further license or enrollment, to represent claimants or other per¬ 
sons before the Treasury Department in Washington in any matter 
in which he acted as a customhouse broker in any district in which 
he is licensed. When serving in such capacity, a licensed custom¬ 
house broker shall, in addition to being subject to the provisions of 
section 641 of the Tariff Act of 1930. as amended, and the rules and 
regulations thereunder, be subject also to all the provisions of the 
laws and regulations set forth in Treasury Department Circular No. 
230, as revised from time to time, and shall be responsible as specified 
in section 7 (d) of Department Circular 559 for violation of any 
such laws or regulations committed by his or its officers, employees, 
or authorized attorneys or agents, in connection with the prosecu¬ 
tion on behalf of the principal of any business before the Treasury 
Department in Washington. 

Sec. 6. Roster of attorneys and agents, and enrollment cards.—(a) 
A roster of all attorneys and agents who make application for en¬ 
rollment or who are enrolled, or whose applications have been denied, 
or who have been sus]>ended or disbarred, will be kept in the office 
of the Committee on Enrollment and Disbarment. All bureaus, 
offices, and divisions of the Treasury Department subject to the 
exceptions in section 5 in the case of the Bureau of Customs, are pro¬ 
hibited from recognizing or dealing with any unenrolled attorney or 
agent as the representative of any person having a claim pending 
before the Department: Provided. That the Committee on Enroll¬ 
ment and Disbarment may grant, pending action upon an applica¬ 
tion. temporary recognition to an applicant not required to take an 
examination in connection with his application: And provided 
further. That an unenrolled person who has not been disbarred or 
suspended from practice before the Treasury Department may be 
permitted to make initial appearance in a particular case. Such 
permission shall in no case authorize an unenrolled person to appear 
before the Treasury Department in Washington, D. C.. or to repre¬ 
sent a claimant in any formal hearing. It shall be the duty of the 
Government official before whom such person appears to notify him 
that if he wishes to appear further in the case, or in any 
24 formal hearing, or before the Treasury Department in Wash¬ 
ington, it will be necessary to file an application for enroll¬ 
ment. 

(b) The Committee will furnish upon request information as to 
whether any individual is enrolled. Other information will be made 
available to the various departments and agencies of the Government 
and to any person entitled to receive the same in accordance with the 
rules and* regulations of the Treasury Department, and. except as 
prohibited by law. access to the files and records of the Committee will 
be granted to the United States Board of Tax Appeals and its repre¬ 
sentatives. 

(c) The Committee on Enrollment and Disbarment shall issue an 
enrollment card to every attorney or agent upon his enrollment. Un¬ 
less advised to the contrary by the Committee on Enrollment and 
Disbarment, any officer of the Treasury Department may consider the 
holder of such an enrollment card as duly authorized to practice 
before the Department. 
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Sec. 7. Proceedings for suspension, disbarment, and reinstate¬ 
ment.—(a) If an officer or employee of the Treasury Department has 
reason to believe that an enrolled* attorney or agent has violated any 
provision of the laws or regulations governing practice before the 
Treasury Department, or if a complaint concerning any enrolled at¬ 
torney or agent is made to any such officer or employee, he shall 
promptly make a written report thereof to the Attorney for the Gov¬ 
ernment. If any other person has information of such violations, he 
may also make written report thereof to the said Attorney. The 
Attorney anti the Committee will treat as strictly confidential the 
identity of the informant in any case in which the informant is 
other than an officer or employee of the Treasury Department, unless 
the informant in giving his information states that his identity and 
connection therewith are not confidential. 

(b) The Attorney for the Government may. either on the basis 
of such information or upon his own motion where he has cause to 
believe that any enrolled attorney or agent has violated any provision 
of the laws or regulations governing practice before the Treasury 
Department, institute proceedings before the Committee for suspen¬ 
sion or disbarment against any enrolled attorney or agent. Notice 
thereof, signed by the secretary or a member of the Committee, shall 
be served upon such attorney or agent, hereinafter called the re¬ 
spondent, in the following manner: 

(1) By delivery to the respondent personally, or 

(2) By registered mail, with demand for a return card signed by 
the Respondent: Provided. That, if an enrolled attorney or agent shall 
have signed and filed with the Committee on Enrollment and Dis¬ 
barment his written consent to be served in some other manner it 
shall be sufficient if service is made in that manner. Where the 
service is by registered mail, the receipt of the return card duly 
signed shall be satisfactory evidence of service. 

The notice shall give the place and time within which the re¬ 
spondent shall file his answer, which time shall be not less than 20 
days from the date of service of the notice, and shall contain or be 
accompanied by a statement of charges, which statement shall be 
signed by the Attorney for the Government, giving a plain and con¬ 
cise description of the facts which it is claimed constitute grounds 
for suspension or disbarment, without a detailed description of such 
facts. A statement of charges which fairly informs the respondent 
of the charges against him so that he is able to prepare his defense 
shall be deemed sufficient. Different means by which a purpose may 
have been accomplished or different intents with which acts may have 
been committed may be alleged in the statement of charges in a single 
count in the alternative. If. in order to prepare his defense, the 
respondent desires additional information as to the time and place 
of the alleged misconduct, or the means by which it was committed, 
or any other more specific information concerning the alleged mis¬ 
conduct, he may present a motion in writing to the Committee asking 
that the statement of charges be made more specific, setting forth in 
such motion in specific manner in what respect the statement of 
charges leaves him in doubt and describing the particular language 
of the statement of charges as to which additional information is 
needed. If in the opinion of the Committee such information 
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25 is reasonably necessary to enable the respondent to prepare 
his defense, the Committee shall direct the Attorney for the 
Government to furnish the respondent with an amended statement of 
charges giving the needed information. 

The procedure in suspension and disbarment proceedings shall be 
governed by the following rules: 

1. Service of papers other than the original notice and statement 
of charges.—Papers other than the original notice and statement of 
charges shall be served on the respondent as follows: 

(a) By delivering the same to the respondent personally, or by 
registered mail: or 

(b) By leaving them at his office with his clerk or with a person 
in charge thereof; or 

(c) By depositing them in a United States post office or post office 
box. enclosed in a sealed envelope, plainly addressed to such re¬ 
spondent at the address under which he is enrolled or at his last 
address known to the Committee. 

(d) When the respondent is represented by attorney, by service 
upon the attorney in the same manner as provided in paragraphs 
(a), (b). and (c) for service on the respondent. 

2. The respondent’s answer.—The respondent's answer shall l>e filed 
within the time specified in the original notice unless on application 
the time is extended by the Committee. 

The Commission may in its discretion furnish a complaining wit¬ 
ness with a copy of the answer if in its opinion such action will aid 
in ascertaining the truth or falsity of the charges. The term "com¬ 
plaining witness” for the purposes of this provision shall include any 
officer or employee of the Treasury Department or any enrolled at¬ 
torney or agent who may have reported the alleged misconduct to 
the Attorney for the Government, or any other person upon whose 
information the Attorney for the Government has instituted the 
proceeding. 

In his answer the respondent should specifically admit or deny 
every material allegation of fact in the statement of charges. Every 
allegation in the statement of charges not denied shall be deemed 
admitted, unless the respondent shall state in his answer that he has 
no knowledge thereof sufficient to form a belief, which statement shall 
be considered a denial. In answer to a statement of charges, no 
enrolled person shall deny a material allegation of fact which he 
knows to be true, or state in such answer that he is without sufficient 
information to form a belief when in fact he possesses such informa¬ 
tion. 

In his answer the respondent may also state affirmatively special 
matters of defense, and shall not give in evidence any matters in 
avoidance or of defense, consistent with the truth of the allegations 
of the statement of charges, unless in his answer he states such 
matters specificallv. 

All answers shall be sworn to before a notary public or other officer 
authorized to administer an oath and shall be'filed in duplicate. 

If it appears that a denial of a material allegation of fact in the 
statement of charges, or a statement that the respondent has no 
knowledge sufficient to form a belief, was made in bad faith in the 
answer; or that the respondent has knowingly introduced false tes- 
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timony during proceedings against him for suspension or disbarment, 
the Attorney for the Government may thereupon file supplemental 
charges, which charges may lie tried with the other charges in the 
case, provided the respondent shall be given due notice thereof and 
afforded an opportunity for preparing a defense thereto. 

3. Reply to answer.—If the answer contains affirmative matter in 
avoidance* consistent with the truth of the material allegations in 
the statement of charges, a reply by the Attorney for the Government 
admitting or denying the new matter set forth in the answer shall 
be filed with the Committee and served upon the respondent in the 
manner provided for by the rules of the Committee for the service 
of all papers other than the original notice and statement of charges. 

4. Failure of respondent to answer.—If the respondent fails to 
file his answer in the form required by these rules and within the 
time specified in the notice, or that specified by the Committee 

where the time has been extended, the Committee may, upon 
26 written application, accompanied by a copy of the answer 
desired to be filed, allow the respondent to answer whenever 
in such application the respondent sets forth facts which in the 
opinion of the Committee constitute a sufficient excuse for the failure 
to answer within the time specified. All such written applications 
shall be filed in duplicate ami under oath. 

5. Notice of time and place of hearing.—Written notice of the time 
and place of all hearings shall be given the res]x>ndent in the man¬ 
ner provided in these rules for the service of papers. No hearing 
shall be held in less than 10 days from the date of service on the 
respondent of the notice of such hearing, except that the Committee 
may postpone or adjourn hearings when necessary or desirable, on 
notice to the respondent. 

6. Testimony.—Testimony shall be taken as follows: 

(a) Unless the Committee shall otherwise direct, the testimony of 
witnesses at all hearings will be taken under oath and stenographi- 
cally recorded and transcribed. 

(b) Depositions for use at a hearing may, with the written ap¬ 
proval of the Committee, be taken by either the Attorney for the 
Government or the respondent, or their duly authorized representa¬ 
tives. upon oral or written interrogatories, before a member of the 
Committee, any officer duly authorized to administer an oath for 
general purposes, or an officer of the Internal Revenue Bureau author¬ 
ized to administer an oath in internal revenue matters, upon not less 
than 10 days* written notice to the other party. Such notice shall state 
the names of the witnesses, and the time and place where such dep¬ 
ositions are to be taken: Provided, That when depositions are taken 
as aforesaid, if both parties are present or represented at the time and 
place specified for the taking of the depositions, either party may, 
after the examination of the witnesses produced under the order of 
the Committee, be entitled to produce and examine other witnesses; 
but in such case one day’s notice must be given to the other party or 
his duly authorized representative there present, unless such notice 
is waived: And provided further. That the parties or their duly 
authorized representatives may agree in writing upon a time when 
and place at which such depositions are to be taken, without formal 
notice. When a deposition is taken upon written interrogatories, any 
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cross-examination shall be upon written interrogatories. Copies of 
such written interrogatories shall be served with the notice, and copies 
of any written cross-interrogatories shall be mailed or delivered 
to the opposing party or his duly authorized representative at least 
5 days before the time of taking the depositions. 

Whenever any book, document, or paper belonging to any individ¬ 
ual, partnership, or corporation is introduced as an exhibit in a dis¬ 
barment or suspension proceeding, the Committee may authorize, 
upon such conditions as it may deem proper, the withdrawal of such 
book, document, or paper upon the written request of the Attorney 
for the Government, or of the respondent or his attorney. 

In the case of a variance between the allegations in the statement 
of charges and the evidence, the Committee shall have power to base 
its findings on any facts established by the evidence which are grounds 
for suspension or disbarment, and to order the amendment of the 
statement of charges to conform to the evidence: Provided. That 
the respondent has had or is given reasonable opportunity to present 
his defense to such amended charges, with such postponements of 
the hearing as may be reasonably necessary to permit the respondent 
to present such defense. 

If the Committee or a majority thereof finds that a part of the 
charges in the statement of charges is not sufficiently proved but that 
the residue thereof is so proved, it may base its findings on any facts 
established by the evidence which are grounds for suspension or 
disbarment and which are substantially charged by the said residue 
of the statement of charges. 

The Committee shall disregard an immaterial misnomer of a third 
person, an immaterial mistake in the description of any person, thing, 
or place or the ownership of any property, a failure to prove im¬ 
material allegations in the description of the respondent's conduct, or 
anv other immaterial mistake in the statement of charges. 

27 Subject to these regulations, the Committee may determine 
the time, place, and manner in which hearings shall be con¬ 
ducted: the form in which evidence shall be received: and may adopt 
rules of procedure and modify the same from time to time as occasion 
requires for the orderly disposition of suspension, disbarment, and 
reinstatement cases. 

The Committee shall pass upon the sufficiency of the answer and all 
other relevant papers filed by the respondent, and upon all issues of 
fact that may be raised. The respondent or his attorney may be 
heard upon the sufficiency of the answer filed by him whenever in 
the opinion of the Committee such a hearing is necessary or desirable. 

All hearings shall be held at times and places fixed by the Committee, 
of which due notice shall be given the respondent in accordance with 
these regulations and the rules adopted by the Committee. 

In making its findings of fact as to the truth of any charges which 
are duly put in issue by the papers in any case and upon which a 
hearing is had. the Committee shall be guided by a preponderance 
of the evidence. If at any hearing upon issues of fact raised by the 
papers in the case the respondent fails to put in any evidence, the 
Committee may base its findings upon the evidence submitted by the 
Attorney for the Government. 
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(c) In the event that depositions are introduced on behalf of the 
Government at the hearing: or in the event that oral testimony in 
support of the charges is produced by the Government at the hearing, 
the Attorney for the Government, as soon as possible after the hear¬ 
ing, shall prepare and file with the Committee proposed findings of 
fact based upon all the evidence in the case. Upon receipt of such 
proposed findings of fact, the Committee shall forward to the re¬ 
spondent or his attorney a copy thereof together with a copy of the 
transcript of such oral testimony and depositions as may have been 
introduced. The respondent shall have not less than 10 days after 
receipt of such papers in which to submit in writing to the Com¬ 
mittee his objections, if any. to such proposed findings of fact. 
Neither the respondent nor his attorney shall have the right to receive 
any copies of exhibits introduced at the hearing or at the taking of 
the depositions. The respondent or his attorney, however, shall have 
the right to examine all exhibits. Upon receipt of such objections, or 
after the time for filing such objections has expired if no such ob¬ 
jections are filed, or after the hearing if no proposed findings of fact 
are required, the Committee shall make its findings of fact. The 
Committee shall have power to dismiss the charges when in its opinion 
such charges have not been proved. If. in the opinion of the Com¬ 
mittee. suspension or disbarment should be recommended, it shall so 
report to the Secretary of the Treasury. Such report shall be signed 
by dll members of the Committee agreeing thereto, and any member 
of the Committee dissenting therefrom shall submit a statement of 
his reasons for such dissent. 

(d) Upon the approval of such recommendation by the Secretary 
of the Treasury and the issuance of his order of suspension or dis¬ 
barment of an attorney or agent, notice thereof shall be given by the 
Committee to the heads of all interested bureaus, offices, and divisions 
of the Treasury Department and to other interested departments 
and agencies of the Government in such manner as the Committee may 
determine. Such person will not thereafter be recognized during 
the |>eriod of suspension or disbarment as an attorney or agent in 
any matter before the Treasury Department. Notice in such manner 
as the Committee may determine may be given to the proper author¬ 
ities in the State from which an enrolled attorney, certified public 
accountant, or public accountant derives his license to practice in 
the event that such attorney, certified public accountant, or public 
accountant is suspended or disbarred. 

(e) Any attorney or agent who has been suspended or disbarred 
may make written application to the Committee to have the order of 
suspension or disbarment vacated or modified upon the ground (1) 
of newly discovered evidence, or (2) that important evidence is now 
available which the applicant was unable to produce at the original 
hearing by the exercise of due diligence. Every application for re¬ 
instatement shall be filed with the Committee in triplicate. Such 
application must set forth specifically the precise character of the 

! evidence to lie relied upon in its support and shall state the 
28 reasons why the applicant was unable to produce it when the 
original charges were heard. If the Committee after due con¬ 
sideration of the application shall deem it sufficiently meritorious 
to warrant a hearing, it shall set a time and place for such hearing 
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and «:ive due notice thereof to the applicant. Upon the conclusion of 
the hearing the Committee shall submit its recommendation to the 
Secretary of the Treasury for his approval or disapproval. 

In the event that the Secretary shall issue an order vacating or 
modifying the prior order of suspension or disbarment, notice thereof 
shall be given oy the Committee to all those to whom notice of the 
original order of suspension or disbarment was sent. 

In all cases not covered by the foregoing provisions, a disbarred 
attorney or agent who desires to be restored to the roll must tile a 
new application for enrollment and otherwise comply with the re¬ 
quirements of section 3 of these regulations. 

Sec. 8 . Authority to prosecute claims.—A power of attorney from 
the principal in proper form may be required of enrolled attorneys 
or agents in any case by heads of bureaus, offices, and divisions, in 
the prosecution of claims before the Bureau of Internal Revenue, 
involving the assertion of demands for payment of money by the 
United States, proper powers of attorney shall always be filed lJefore 
an attorney or agent is recognized. 

Sec. 9. Substitution of attorneys or agents and revocation of au¬ 
thority.—(a) Where the power of attorney under which an enrolled 
attorney or agent is acting expressly confers the power of substitu¬ 
tion. such attorney or agent may. by a duly executed instrument, 
substitute another enrolled attorney or agent in his stead: Provided. 
That such other attorney or agent will be recognized as such only 
after due notice in writing has been given the head of the bureau, 
office, unit, or division before which the matter is pending: And pro¬ 
vided further, That where the enrolled attorney or agent designated 
in the power of attorney, with power of substitution, has himself, 
by reason of his suspension or disbarment or his subsequent entry 
into Government service (Title 18, sections 198 and 203. United States 
Code), become ineligible further to represent before the Treasury 
Department the client who executed the power, the Treasury Depart¬ 
ment shall be under no obligation to recognize any substitute power 
of attornev executed at anv time bv such attornev. or agent, authoriz- 
ing some other enrolled attornev or agent to appear before the De¬ 
partment upon behalf of such client, and it will be necessary for such 
client to retain a new attorney or agent. 

(b) Where there is a contest between members of a dissolved firm 
or between two or more attorneys or agents, acting under the same 
power of attorney, as to which one is entitled to prosecute a matter 
pending before the Treasury Department or to receive a draft, war¬ 
rant. or check, the client only shall thereafter lx? recognized, unless 
the members or survivors of the dissolved firm, or the contesting 
attorneys or agents, file an agreement signed by all designating which 
of them shall be entitled to prosecute such matter or to receive the 
said draft, warrant, or check. In no case shall the delivery of a final 
draft, warrant, or check to the client be delayed more than 60 days 
by reason of failure to file such agreement. 

(c) The revocation of an authority to represent a claimant before 
the Treasury Department shall in no case become effective, so far 
as the Department is concerned, until due ltootice in writing has been 
given the head of the bureau, office, or division l>efore which such mat¬ 
ter is pending, and the filing of evidence of notification of the revoca¬ 
tion to the attorney whose power has been revoked. 
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Sec. 10. Disreputable conduct.—Under the provisions of the Act 
of July 7. 1884 (23 Stat. 258: Title 5, section 261, United States 
Code),” the Secretary of the Treasury may after due notice and 
opportunity for hearing: suspend, and disbar from further practice 
before the Treasury Department any attorney or agent shown to be 
incompetent, disreputable, or who refuses to comply with these rules 
and regulations, or who shall with intent to defraud, in any manner 
willfully and knowingly deceive, mislead, or threaten any claimant 
or prospective claimant, by word, circular, letter, or by advertise¬ 
ment. 

29 1 Among other forms of disreputable conduct the following 
are deemed to constitute such conduct: 

1. Conviction of a crime involving moral turpitude. 

2. Making false answers in the application for enrollment with 
knowledge that such answers are false. 

3. Preparing or tiling for himself or another a false Federal in¬ 
come tax return or other statement on which Federal taxes may be 
based, knowing the same to be false. 

4. Suggesting to a client or a prospective client an illegal plan for 
evading payment of Federal taxes, knowing the same to be illegal. 

5. Giving false testimony in any proceeding before the Committee 
on Enrollment and Disbarment, or in any other proceeding before the 
Treasury Department, or before any tribunal authorized to pass 
upon Federal tax matters, knowing the same to be false. 

6. Filing anv false or fraudulentlv altered document or affidavit 
in any case or other proceeding before the Treasury Department, 
or procuring the filing thereof, knowing the same to be false or fraud¬ 
ulently altered. 

7i Using, with intent to deceive, false or misleading representa¬ 
tions to procure employment in any case or proceeding before the 
Treasury Department. 

8. Giving, with intent to deceive, false or misleading information 
relative to a matter pending before the Treasury Department to any 
officer or agent of the Department. 

9. Preparing a false financial statement for a. corporation, part¬ 
nership, association, or individual, or certifying the correctness of 
such false statement, knowing the same to be false. 

10. Imparting to a client false information relative to the progress 
of a case or other proceeding before the Treasury Department, know¬ 
ing the same to be false. 

11. False representations by an enrolled agent that he is an attor¬ 
ney or a certified public accountant. 

12. Preparing or assisting in the preparation of. or filing, a false 
claim against the United States, knowing the same to be false. 

13. Approving, for filing, a false income tax return prepared by 
some other person, knowing the same to be false. 

14. Misappropriation of sums received from clients for the purpose 
of payment of taxes or other obligations due the Government, or of 
funds or other property belonging to a client. 

15. Improper retention of a fee for which no services have been 
rendered. 

16. Obtaining or attempting to obtain money or other thing of 
value from a claimant by false representations, knowing the same 
to be false. 
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17. Obtaining or attempting to obtain money or other thing of 
value from a claimant by duress or undue influence. 

18. Concealing or attempting to conceal assets in order to evade 
the payment of Federal taxes. 

19. Representing to a client or prospective client that the attorney 
or agent can obtain extraordinary favors from the Treasury Depart¬ 
ment or an officer or employee thereof or has access to unusual sources 
of information within the Department. 

20. Soliciting or procuring the giving of false testimony in any 
proceeding before the Committee on Enrollment and Disbarment or 
in any other proceeding before the Treasury Department. 

Sec. 11. Striking names from roll.—On request of an attorney or 
agent, the Committee may strike his name from the roll, but before 
granting the request the Committee shall make inquiries to ascertain 
whether the request has been made in order to evade proceedings for 
suspension or disbarment, in which event the request shall be denied 
unless the Committee shall deem it to the best interest of all parties 
concerned to grant such request. 

The Committee may upon motion of the Attorney for the Govern¬ 
ment or upon its own motion strike from the roll the name of any 
person who has failed to supply the information required by sec¬ 
tion 15 of Department Circular 230. revised October 1, 
30 1934. provided that any attorney or agent whose name has 

been so stricken from the roll may have his name restored 
thereto by filing with the Committee such information and a state¬ 
ment showing that his failure to supply it within the time specified 
in such circular was not due to any fault on his part. Upon the re¬ 
ceipt of such information and statement, the name of such attorney 
or agent shall be restored to the roll unless it shall appear that he 
is ineligible for enrollment, in which event he shall be advised of 
the fact and given 60 days within which to present to the Committee 
satisfactory evidence that he is eligible for enrollment. 

Sec. 12. Application and effective date of circular.—This circular 
supersedes the regulations promulgated by Treasury Department 
Circular Xo. 230 of October 1, 1934, relating to the recognition of at¬ 
torneys, agents, and others, as heretofore amended and supplemented. 
The regulations contained in this circular shall apply to attorneys, 
agents, and licensed customhouse brokers representing claimants be¬ 
fore any office of the Treasury Department, with such exceptions as 
to customhouse brokers as are set forth in section 5. and shall be 
effective from and after October 1. 1936. This circular shall apply 
to all unsettled matters then pending in this Department or which 
may hereafter be presented or referred to the Department or offices 
thereof for adjudication, and shall be applicable to all those now 
enrolled to practice before the Treasury Department as attorney or 
agent, and all proceedings before the Committee after October 1. 
1936. shall in all procedural matters be governed by the provisions of 
these regulations and such supplementary regulations as may from 
time to time be adopted by the Committee in pursuance of the power 
granted it in section 7 of these regulations. Provided. That viola¬ 
tions of the regulations committed prior to October 1. 1936. shall in 
all substantive matters be dealt with according to the provisions of 
the regulations in force at the time when the act or acts alleged to 
constitute such violations occurred. 
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Sec. 13. Withdrawal or amendment of circular.—The Secretary of 
the Treasury reserves the power to withdraw or amend or supple¬ 
ment at any time or from time to time all or any of the foregoing 
regulations, with or without previous notice, and may make such 
special orders as he may deem proper in any case. 

H. Morgenthau, Jr.. 

Secretary of the Treasury. 

(Filed with the Division of the Federal Register September 19, 
1936, 11: 57 a. m.) 

31 statutes 

The following statutes relate to the recognition of agents, 
attorneys, and other persons representing claimants and others be¬ 
fore the Treasury Department and officers thereof: 

That the Secretary of the Treasury may prescribe rules and regula¬ 
tions governing the recognition of agents, attorneys, or other persons 
representing claimants before his Department, and may require of 
such persons, agents, and attorneys, before being recognized as repre¬ 
sentatives of claimants, that they shall show that they are of good 
character and in good repute, possessed of the necessary qualifications 
to enable them to render such claimants valuable service, and other¬ 
wise competent to advise and assist such claimants in the presentation 
of their cases. And such Secretary may after due notice and op¬ 
portunity for hearing suspend, and disbar from further practice 
before his Department any such person, agent, or attorney shown 
to be incompetent, disreputable, or who refuses to comply with the 
said rules and regulations, or who shall with intent to defraud, in 
any manner willfully and knowingly deceive, mislead, or threaten 
any claimant or prospective claimant, by word, circular, letter, or by 
advertisement. (Act of July 7, 1884, 23 Stat. 258: title 5. sec. 261. 
United States Code.) 

Whoever, being an officer of the United States, or a person holding 
any place of trust or profit, or discharging any official function un¬ 
der. or in connection with, any executive department of the Gov¬ 
ernment of the United States, or under the Senate or House of 
Representatives of the United States, shall act as an agent or attorney 
for prosecuting any claim against the United States, or in any 
manner, or by any means, otherwise than in discharge of his proper 
official duties, shall aid or assist in the prosecution or support of any 
such claim, or receive any gratuity, or any share of or interest in any 
claim from any claimant against the United States, with intent to aid 
or assist, or in consideration of having aided or assisted, in the 
prosecution of such claim, shall be fined not more than five thousand 
dollars, or imprisoned not more than one year, or both. (Act of 
March 4. 1909. sec. 109. 35 Stat. 1107: title 18. sec. 198. United States 
Code.) 

Whoever, being elected or appointed a Senator. Member of or 
Delegate to Congress, or a Resident Commissioner, shall, after his 
election or appointment and either before or after he has qualified, 
and during his continuance in office, or being the head of a depart- 
mein. or other officer or clerk in the employ of the United States, 
shall* directly or indirectly, receive, or agree‘to receive, any compen¬ 
sation whatever for any services rendered or to be rendered to any 


person, either by himself or another, in relation to any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other mat¬ 
ter or thing in which the United States is a party or directly or in¬ 
directly interested, Ik 1 fore any department, court martial, bureau, of¬ 
ficer, or any civil, military, or naval commission whatever, shall be 
fined not more than $10,000 and imprisoned not more than two years: 
and shall moreover thereafter be incapable of holding any office of 
honor, trust, or profit under the Government of the United States. 
(Act of March 4.1909. sec. 113, 35 Stat. 1107; title 18. sec. 203. United 
States Code.) 

It shall not be lawful for any person appointed after the first day 
of June, one thousand eight hundred and seventy-two. as an officer, 
clerk, or employee in any of the departments, to" act as counsel, at¬ 
torney. or agent for prosecuting any claim against the United States 
which was pending in either of said departments while he was such 
officer, clerk, or employee, nor in any manner, nor by any means, to 
aid in the prosecution of any such claim, within two years next after 
he shall have ceased to be such officer, clerk, or employee. (Sec. 190, 
Revised Statutes: title 5. sec. 99. United States Code.) 

Any person who willfully aids or assists in, or procures, counsels, 
or advises the preparation or presentation under, or in connection 
with any matter arising under, the internal revenue laws, of a false 
or fraudulent return, affidavit, claim, or document, shall (whether or 
not such falsity or fraud is with the knowledge or consent of the 
person authorized or required to present such return, affidavit, claim, 
or document) be guilty of a felony, and. upon conviction thereof, be 
fined not more than $10,000. or imprisoned for not more than five 
years, or both, together with the costs of prosecution. (44 Stat. 116: 
title 26. sec. 1693 (b). United States Code.) 

It shall be unlawful for any person, firm, or corporation practicing 
before any department or office of the Government to use the name of 
any Member of either House of Congress or of any officer of the Gov¬ 
ernment in advertising the said business. (Act of April 27. 1916. 
sec. 1. 39 Stat. 54: title 5. sec. 101. United States Code.) 

Any person prosecuting claims, either as attorney or on his own 
account, before any of the departments or bureaus of the United 
States, shall be required to take the oath of allegiance, and to sup¬ 
port the Constitution of the United States, as required of persons 
in the civil service. (Act of July 17. 1862, sec. 1, 12 Stat. 610: title 
31. sec. 204, United States Code.) 

32 That section five hundred and fifty-eight of the Code of Law 
for the District of Columbia, relating to notaries public, be 
amended by adding at the end of said section the following: “Pro¬ 
vided. That the appointment of any person as such notary public, or 
the acceptance of his commission as such, or the performance of the 
duties thereunder, shall not disqualify or prevent such person from 
representing clients before any of the departments of the United 
States Government in the District of Columbia or elsewhere, pro¬ 
vided such persons so appointed as a notary public who appears to 
practice or represent clients before any such department is not other¬ 
wise engaged in Government employ, and shall be admitted by the 
heads of such departments to practice therein in accordance with the 
rules and regulations prescribed for other persons or attorneys who 
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are admitted to practice therein: And provided further. That no 
notary public shall be authorized to take acknowledgments, adminis¬ 
ter oaths, certify papers, or perform any official acts in connection 
with matters in which he is employed as counsel, attorney, or agent 
or in which he may be in any way interested before any of the depart¬ 
ments aforesaid." (Act of June 29. 1906. 34 Stat. 622. Held by 26 
Opinions of Attorney General, 236. to apply to all notaries who may 
practice before the departments.) 

The head of each department is authorized to prescribe regulations, 
not inconsistent with law. for the Government of his department, the 
conduct of its officers and clerks, the distribution and performance 
of its business, and the custody, use. and preservation of the records, 
papers, and property appertaining to it. (Sec. 161. Revised Statute; 

title 5. sec. 22. United States Code.) 

33 • These forms are for reference only and should not be de¬ 
tached. Forms suitable for use in making application are 
inclosed or may be obtained on application. 

(In duplicate 1 ) 

Treasury Department 
Committee on Enrollment and Disbarment 
Form 23. (Revised October 1. 1936) 

APPLICATION FOR ADMISSION TO PRACTICE BEFORE THE TREASURT 

DEPARTMENT 


I._______ 

residing at Street address-City_State 

--- with office at Street address __ City 

-- State_hereby apply for admission to 

practice as_to represent others before the Treasury Depart- 

(Attorney or agent 2 ) 

merit, and submit the following information for consideration in de¬ 
termining my eligibility and fitness for such practice, in compliance 
with Treasury regulations as set forth in Department Circular No. 
230. revised (October 1. 1936: 

1. (a) Are you a citizen of the United States? _ (b) 

Natural born? _ (c) Naturalized? _ (d) Where and 

when were you naturalized? _... (e) Date of birth 

__ Place of birth __ 

2. (a) Are you a member of the bar? _ (b) If so. of what 

court ? 3 _ (c) Are you now in active practice and in 

good standing at said bar? _I_. 

3. (a) Do you hold a certificate as a certified public accountant? 

_ (b) If so, from what State? _ (c) Are you 

now in active practice and in good standing under said certificate? 


4. What is your present occupation ? _ 

5. Are you licensed or otherwise authorized to practice law or 

accountancy in the State or States (or District of Columbia) in which 
you plan to practice? _ 

1 All applications must l*o submitted in duplicate on these forms. Typewriter and 
carbon paper should be used. 

2 Members of the bar of an American court of record will apply as attorneys: all 
others as agents. 

3 Name of State court preferred. 
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6. Are you engaged in your business or profession on your indi¬ 
vidual account? _; or as a member of a partnership? _; 

or as an employee? _ 

(a) Under what name or style do you practice? _ 

(b) If a member of a partnership, is any member of the partner¬ 

ship an unenrolled person who is neither an attorney, a certified 
public accountant, nor a public accountant? _ 

(c) If an employee, give name and address of your employer, and 

the nature of your employment_ 

7. If enrolled, will it be your purpose, as an officer or employee of 
a corporation or association, to represent the officers, employees, 
stockholders, or members, clients, or customers of such corporation 

or association? __ An unqualified negative answer is required. 

See section 2 (1). Department Circular 230. Representation of offi¬ 
cers. employees, etc., of corporations as individuals if retained and 
paid by them, or the representation of agricultural cooperative asso¬ 
ciations as permitted under section 2 (1). Department Circular 230. 
is not inconsistent with a negative answer to the above. 

8. Do you own stock in. or are you an officer or employee of. any 

accounting or auditing corporation ? _ 

9. Are you familiar with the contents of Department Circular No. 

230, revised October 1, 1936? _ 

10. If vou are not a member of an American bar or a certified 
public accountant, outline the extent and nature of your education: 
your personal or business experience, with names of your employers: 
and the particular qualifications you possess which you believe render 
you competent to represent other persons before the Treasury De¬ 
partment. Use paper the size of this form and submit duplicate 

copies. 

34 11. Submit names and addresses of six business or profes¬ 

sional references who are familiar with your professional work. 


12. Has any complaint ever been filed or charge made against you 
before any person or tribunal having authority to institute or try 
proceedings for suspension or disbarment from practice or for the 
revocation of a license or certificate to practice or for expulsion from 
membership in a professional society? _ If so. state par¬ 
ticulars _ 


13. Have you ever been defendant in a criminal prosecution? 
_ If so, state the circumstances and result _ 


14. Are you an officer or employee of the United States, of any 
corporation wholly owned by the United States, or of the District of 
Columbia? _ (a) If you have ever been so employed, state 
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employment and date of separation therefrom_ 

15. Do you agree, if you are admitted to practice before the Treas¬ 
ury Department, to give the Committee on Enrollment and Disbar¬ 
ment written notice of any change in your mailing address, and any 
change in your professional connection, or the name and style under 
which you practice, and agree further that, in the event any pro¬ 
ceedings shall be instituted against you at any time before the Com¬ 
mittee on Enrollment and Disbarment, a written notice thereof, 
together with a statement of the charges against vou. sent to vou bv 
registered mail to the last address filed by you with the Committee, 
shall constitute due and sufficient notice? _ 

I,__ do solemnly swear (or affirm) that the statements 

contained in the foregoing application are true and correct; that I 
will support and defend the Constitution of the United States against 
all enemies, foreign and domestic: that I will bear true faith and 
allegiance to the same: that I take this obligation freely without any 
mental reservation or purpose of evasion: that, if authorized to 
represent others before the Treasury Department, I will at all times 
conduct myself strictly in compliance with the laws, regulations, and 
rules governing practice before the Treasury Department, as now 
constituted or as they may hereafter be lawfully altered or amended; 
and that I will employ for the purpose of maintaining the causes 
confided to me such means only as are consistent with truth and 
honor: so help me God. 4 

(Signature) _ 

(Address) _ 

Subscribed and sworn to before me this_dav of__ 

19_ 

(Signature of officer) _ 

(Official title) _ 

[Impress seal here.] 

(Filed with the Division of the Federal Register September 19. 
1936. 11:57 a. m.) 

35 These forms are for reference only and should not be de¬ 
tached. Forms suitable for use in making application are 

inclosed or may be obtained on application. 

(In duplicate 1 ) 

Treasury Department 
Committee on Enrollment and Disbarment 
Form 23. (Revised October 1. 1936) 

APPLICATION* FOR ADMISSION* TO PRACTICE BEFORE THE TREASURY 

DEPARTMENT 


I, ..-____ 

residing at Street address_City_State 

*An oath as included herein is re^uir.-d of persons prosecutin',; claims njrainst the 
United States iTitle ill. s.'ction -'>4. I'nited States Code) and may lx* taken before any 
notary public. Justice of the peace, or other p« rson legally authorized to administer an 
oath in the State. Territory, or District where the application is executed. 

1 All applications must be submitted in duplicate on these forms. Typewriter and 
carl>on paper should be used. 
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-with office at Street address __ City 

-, State-. hereby apply for admission to 

practice as-to represent others before the Treasury Depart- 

(Attorney or agent s ) 

ment. and submit the following information for consideration in de¬ 
termining my eligibility and fitness for such practice, in compliance 
with Treasury regulations as set forth in Department Circular No. 
230. revised October 1. 1936: 

1. (a) Are you a citizen of the United States? _ (b) 

Natural born? _ (c) Naturalized? _ (d) Where and 

when were you naturalized? - (e) Date of birth 

- Place of birth _ 

2. (a) Are you a member of the bar? _ (b) If so. of what 

court? 3 _ (c) Are you now in active practice and in 

good standing at said bar? _ 

3. (a) Do you hold a certificate as a certified public accountant? 

- (b) If so, from what State? - (c) Are you 

now in active practice and in good standing under said certificate? 

4. W hat is your present occupation ? _ 

0 . Are you licensed or otherwise authorized to practice law or 

accountancy in the State or States (or District of Columbia) in which 
you plan to practice? _ 

6. Are you engaged in your business or profession on your indi¬ 
vidual account ? _; or as a member of a partnership ? _: 

or as an employee? _ 

(a) Under what name or style do you practice? _ 


(b) If a member of a partnership, is any member of the partner¬ 

ship an unenrolled person who is neither an attorney, a certified 
public accountant, nor a public accountant ? - 

(c) If an employee, give name and address of your employer, and 

the nature of your employment_ 

7. If enrolled, will it be your purpose, as an officer or employee of 
a corporation or association, to represent the officers, employees, 
stockholders, or members, clients, or customers of such corporation 

or association? _ An unqualified negative answer is required. 

See section 2 (1), Department Circular 230. Representation of offi¬ 
cers. employees, etc., of corporations as individuals if retained and 
paid by them, or the representation of agricultural cooperative asso¬ 
ciations as permitted under section 2 (1). Department Circular 230, 
is not inconsistent with a negative answer to the above. 

8. Do you own stock in. or are you an officer or employee of. any 

accounting or auditing corporation ? - 

9. Are you familiar with the contents of Department Circular No. 

230, revised October 1. 1936 ? - 

10. If you are not a member of an American bar or a certified 
public accountant, outline the extent and nature of your education; 

- Members of the bar of an American court of record will apply as attorneys: all 
others as agents. 

3 Name of State court preferred. 
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your personal or business experience, with names of your employers: 
and the particular qualifications you possess which you believe render 
you competent to represent other persons before the Treasury De¬ 
partment. Use paper the size of this form and submit duplicate 
copies. 

36 11. Submit names and addresses of six business or profes¬ 

sional references who are familiar with your professional work. 


12. Has any complaint ever been filed or charge made against you 
before any person or tribunal having authority to institute or try 
proceedings for suspension or disbarment from practice or for the 
revocation of a license or certificate to practice or for expulsion from 
membership in a professional society? _ If so. state par¬ 
ticulars _ 


13. Have you ever been defendant in a criminal prosecution? 
-_ If so, state the circumstances and result _ 


14. Are you an officer or employee of the United States, of any 
corporation wholly owned by the United States, or of the District of 

Columbia? _ (a) If you have ever been so employed, state 

employment and date of separation therefrom_ 


15. Do you agree, if you are admitted to practice before the Treas¬ 
ury Department, to give the Committee on Enrollment and Disbar¬ 
ment written notice of any change in your mailing address, and any 
change in your professional connection, or the name and style under 
which you practice, and agree further that, in the event any pro¬ 
ceedings shall be instituted against you at any time before the Com¬ 
mittee on Enrollment and Disbarment, a written notice thereof, 
together with a statement of the charges against vou, sent to vou bv 
registered mail to the last address filed by you with the Committee, 

shall constitute due and sufficient notice? _ 

I,_do solemnly swear (or affirm) that the statements 

contained in the foregoing application are true and correct: that I 
will support and defend the Constitution of the United States against 
all enemies, foreign and domestic: that I will bear true faith and 
allegiance to the same: that I take this obligation freely without any 
mental reservation or purpose of evasion: that, if authorized to 
represent others before the Treasury Department. I will at all times 
conduct myself strictly in compliance with the laws, regulations, and 
rules governing practice before the Treasury Department, as now 
constituted or as they may hereafter be lawfully altered or amended: 
and that I will employ for the purpose of maintaining the causes 
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confided to me such means only as are consistent with truth and 
honor; so help me God. 4 

(Signature) _ 

i (Address) _ 

Subscribed and sworn to before me this_dav of__ 

19_ 

(Signature of officer) _ 

(Official title) - 

[Impress seal here.] 

(Filed with the Division of the Federal Register September 19, 
1936. 11:57 a. m.) 

37 Demurrer to amicer 

Filed August 31, 1938 

* * * * * * * 

Comes now the petitioner, by his attorneys, and demurs to the 

1 answer filed by the respondents in the above-entitled cause. 

| * E. Barrett Prettymax. 

F. G. Awalt, 

i P. 

Frank J. Wideman. 

R. 

Attorneys for Petitioner . 

i The points to be argued in support of this demurrer are: 

1. The answer on its face does not set up a sufficient defense to the 
petition. 

2. It appears on the face of the record that petitioner is not an 
officer in the employ of the United States within the contemplation 
of Section 203, Title 18, U. S. C. A. 

3. It appears on the face of the record that petitioner is not 
prevented by law from enrollment as a practicing attorney before 
the Treasury Department. 

, 4. It appears on the face of the record that petitioner is entitled 

to enrollment as a practicing attorney before the Treasury Depart¬ 
ment. 

1 5. And other matters appearing on the face of the record. 

E. Barrett Prettymax, 

i F. G. Awalt, 

P. 

Frank J. Wideman. 

i R. 

Attorneys for Petitioner. 

* An oath ns included heroin is required of persons prosecuting claims against the 

i United States (Title 111. action 204. United States Code) and may be taken before any 

1 notary public, justice of the peace, or other person legally authorized to administer an 
oath in the State. Territory, or District where the application is executed. 
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38 Memorandum opinion 

Filed December 6, 1938 

***** * * 

In my opinion the plaintiff, who is a retired army officer, is not 
an ‘‘officer—in the employ of the United States", within the provi¬ 
sions of Title 18. Sec. 203, U. S. Code. His pay is rather in the 
nature of a pension than compensation for services performed. He 
admits that he is a person holding a place of trust or profit “under 
the provisions of Sec. 198. Title 18, U. S. Code": and as such ineligi¬ 
ble 1 to practice before the Treasury Department in the prosecution 
“of any claim against the United States". He is not. however, 
debarred by statute from appearing as an attorney before the Treas¬ 
ury Department in any matter not involving a claim against the 
United States, and I see no reasonable ground for a regulation 
forbidding a retired army officer from appearing as an attorney 
before the Department in cases which do not involve claims against 
the United States. 

The demurrer to the answer should be sustained. 

Jennings Bailey, 

Justice. 

Order sustaining demurrer and for issuance of writ of mandamus 

Filed December 15. 1938 

******* 

Upon consideration of the demurrer to the answer filed herein, it 
is, by the Court, this loth day of December, 1938. 

Ordered, That said demurrer be, and the same is hereby, sustained. 

Whereupon, the respondents elect to stand on their 

39 answer and judgment is accordingly ordered. 

Wherefore, it is considered that the writ of mandamus issue, 
and the respondents are hereby directed and ordered to admit forth¬ 
with the plaintiff to recognition as an attorney before the Treasury 
Department and to enroll him as such attorney eligible to practice be¬ 
fore the Treasury Department and to issue to him the prescribed 
credentials identifying him as an attorney recognized and enrolled 
as eligible to practice before the said Department. 

Jennings Bailey, 

J ustice. 

Xo objection as to form. 

David A. Pine. U. S. A tty. 

\ H. L. U NDERWOOD. Asst. U. S. A tty. 

Attorneys for Respondents. 

i 

Notice of appeal 
Filed January 9, 1939 

******* 

Notice is hereby given this 9th day of January 1939. that Henry 
Morgenthau. Jr.. Secretary of the Treasury, and G. C. Hanna. W. \X. 
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Cook and George D. Carrington, constituting the Committee on En¬ 
rollment and Disbarment of the Treasury Department, defendants, 
hereby appeal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 15th 
day of December, 1938, in favor of Leonard L. Barrett, plaintiff 
against said defendants. 

David A. Pink. 

Attorney for Defendants. 

E. Barrett Prettymax. 

40 Assignment of errors 

Filed January 27, 1939 

******* 

1. The court erred in holding and determining that the petitioner 
was not an officer in the employ of the United States, within the pro¬ 
visions of Title 18, Section 203. of the U. S. Code Ann. 

2. The Court erred in holding and determining that the petitioner 
was entitled to admission to practice as an attorney before the Treas¬ 
ury Department of the United States. 

3. The Court erred in holding and determining that the petitioner 
was entitled to admission to practice as an attorney before the Treas¬ 
ury Department of the United States, notwithstanding the provisions 
of Regulation 3 (h) of the Regulations of the Treasury Department 
issued September 15, 1936. governing admissions to practice before 
said Treasury Department. 

4. The Court erred in holding and determining that the Regulation 
3 (h) of the Regulations issued by the Treasury Department under 
date of September 15. 1936, Department Circular No. 230. governing 
admission to practice of attorneys before the Treasury Department, 
was not valid and within the scope of the power of the said Secre¬ 
tary, as applied to petitioner and as forbidding a retired army officer 
from practicing before the said Department, and in not holding and 
determining that said Regulation was valid and within the scope of 
the power and authority of said Secretary to make and promulgate, 
as so applied. 

5. The Court erred in ordering the writ of mandamus to 

issue. 

41 6. The Court erred in not dismissing the petition. 

David A. Pine, 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney. 

Attorneys for Respondents {Appellants). 

Service of a copy of this Assignment of Errors is acknowledged 
this 27 day of January, 1939. 

E. Barrett Prettyman. 

By Raymond Sparks. 

Attorney for Petitioner {Appellee). 
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Designation of record 
Filed January 21. 1939 

******* 

The Clerk of the Court will please prepare the record on appeal, 
including therein the following: 

1. Petition for writ of mandamus with exhibits. 

2. Rule to show cause. 

3. Return to rule and answer to petition, with Exhibit A. 

4. Petitioners demurrer to answer. 

5. Memorandum opinion of Mr. Justice Bailey. 

6. Order that writ of mandamus issue. 

7. Notice of appeal. 

8. Assignment of errors. 

42 9. This designation. 

David A. Pine. 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney . 
Attorneys for Respondents {Appellants ). 
Service of a copy of this Designation is hereby acknowledged this 
21 day of January. 1939. 

E. Barrett Prettyman. 
Attorney for Petitioner {Appellee). 

43 District Court of the United States for the District of Colum- 

bia 

United States of America, 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the United 

States for the District of Columbia, hereby certify the foregoing 

pages numbered from 1 to 42. both inclusive, to be a true and correct 

transcript of the record, according to directions of counsel herein 

filed, copy of which is made part of this transcript, in cause No. 

90216 at Law. wherein Leonard L. Barrett is Petitioner and Henry 

Morgenthau, Jr., Secretary of the Treasury, et al.. are Respondents. 

as the same remains upon the files and of record in said Court. 

1 In testimony whereof, I hereunto subscribe mv name and affix the 

seal of said Court, at the City of Washington, in said District, this 

7th dav of Februarv. 1939. 

» * . 

[seal] Charles E. Stewart. 

Clerk. 

By Chas. D. Cofun, 

Asst. Clerk. 

[Endorsement on cover:] No. 7340. Morgenthau. Jr., et ah, ap¬ 
pellants vs. Barrett. United States Court of Appeals for the District 
of Columbia. Filed Feb. 13, 1939. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 


No. 7340 

Special Calendar 

Henry Morgenthau, Jr., Secretary of the 
Treasury, G. C. Hanna, W. W. Cook, and 
George D. Carrington, Constituting the Com¬ 
mittee on Enrollment and Disbarment of the 
Treasury Department, appellants 


v. 

Leonard L. Barrett 


APPEAL FROM THE DISTRICT COURT OF THE US IT ED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


STATEMENT 

This appeal is from an order entered December 15, 
1938, by the District Court of the United States for 
the District of Columbia awarding the appellee, who 
was plaintiff below, a writ of mandamus directed to 
the appellants, who were respondents below, directing 

(i) 
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them to admit the appellee to recognition as an 
attorney before the Treasury Department and to 
enroll him as such attorney eligible to practice before 
that Department (R. 38). 

THE PACTS 

The petitioner below, Leonard L. Barrett, is an 
attorney at law residing in the city of New York. He 
is a member of the Bar of the Supreme Court of the 
State of New York and the State of New Hampshire 
and the Supreme Court of the United States. He 
was an officer in the United States Army on active 
duty from 1908 to 1920 and for sometime prior to 
November 30, 1920, had been a captain in the Ord¬ 
nance Department of the United States Army. On 
that date he was retired from active service as a 
major, having been examined for promotion and 
found physically disqualified (R. 2). 

On April 16, 1938, the petitioner made formal 
application on the form prescribed for admission to 
practice before the Treasury Department (R. 5-7). 
Question 14 of the application form (R. 6) is: “Are 
you an officer or employee of the United States, of 
any corporation wholly owned by the United States, 
or of the District of Columbia? (a) If you have ever 
been so employed, state employment and date of 
separation therefrom.” In answer to the first part 
of the question Mr. Barrett answered: “I was retired 
from the United States Army in 1920 under the 
provisions of Section 3 of an Act of Congress approved 
October 1, 1890. Copy of War Department Special 
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Orders No. 281-0, dated Nov. 30, 1920, effecting my 
retirement, is annexed hereto. I have had no duties 
and have performed no services since 1920.” The 
answer to question (a) was: “United States Army 
1908-1920.” 

On May 15, 1938 Mr. Barrett "was informed by 
letter of the Chairman of the Committee on Enroll¬ 
ment and Disbarment of the Treasury Department 
that he was held to be an officer of the United States 
within the meaning of Sections 109 and 113 of the 
Criminal Code (Sections 198 and 203, Title 18, U. S. 
Code) and that Section 3 (h) of the Department’s 
circular issued by the Secretary of the Treasury made 
ineligible for enrollment all persons to whom those 
Sections applied (R. 7). 

Dissatisfied with this action of the Treasury 
Department officials, appellee brought this suit in 
mandamus to compel the appellants, the Secretary 
of the Treasury and the individuals constituting the 
Committee on Enrollment and Disbarment of the 
Treasury Department, to admit him as an attorney 
before the Department and to enroll him as such and 
to issue to him credentials identifying him as an 
attorney recognized and enrolled and eligible to 
practice before that Department. 

By their return to the rule to show cause and their 
answer to the petition (R. 8-10), the appellants deny 
that the petitioner was not an officer in the employ of 
the United States within the meaning of Section 203 
of Title 18, United States Code, and deny that he was 
eligible to be admitted to practice before the Treasury 
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Department in all matters except claims against the 
United States. On the contrary, they aver that he 
was within the terms and purview of said Section 203 
and is ineligible for admission to practice. (The 
appellee in his petition admitted (R. 3, Par. 9) that 
as a retired officer of the United States Army, he 
holds a place of profit under an Executive Depart¬ 
ment of the Government, within the meaning of 
Section 198, Title 18, United States Code). 

The answer further set up the power and authority 
of the Secretary of the Treasury to promulgate rules 
and regulations governing the admission of agents 
or attorneys before the Treasury Department, and 
asserted the validity of such regulations and that the 
formulation and promulgation of such rules and 
regulations involved and required the exercise of 
judgment and discretion on the part of the Secretary 
in a matter committed to him by Congress and that 
the said rules and regulations were not arbitrary or in 
disregard of applicable law, but were consistent with 
the law and reasonable and appropriate. A copy of 
the Regulations was attached as Exhibit A to the 
answer (R. 11-37). 

A demurrer to this answer was filed (R. 37), 
based upon the grounds that the answer did not set 
up a sufficient defense: that it appeared on the face 
of the record that petitioner is not an officer in the 
employ of the United States, within the contempla¬ 
tion of Section 203, Title 18, United States Code; 
that petitioner is not prevented by law from enrollment 
as an attorney, but that he is entitled to enrollment 
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as such before the Treasury Department. The 
demurrer was sustained, the court holding in its 
memorandum opinion (R. 38), that the petitioner 
“was not an ‘officer’ in the employ of the United 
States,” within the provisions of Title 18, Section 
203, United States Code; that his pay is rather in 
the nature of a pension than compensation for services 
performed; that while he is ineligible to practice 
before the Treasury Department in the prosecution 
of “any claim against the United States,” by virtue 
of IS United States Code, 198, he was not debarred 
from appearing as an attorney in any matter not 
involving a claim against the United States. 

The respondents electing to stand on their answer, 
an order for the issuance of the writ of mandamus was 
entered. (R. 38.) 

STATUTES INVOLVED 

5 United States Code, Section 261: 

The Secretary of the Treasury may pre¬ 
scribe rules and regulations governing the 
recognition of agents, attorneys, or other 
persons representing claimants before his 
department, and may require of such persons, 
agents and attorneys, before being recognized 
as representatives of claimants, that they shall 
show that they are of good character and in 
good repute, possessed of the necessary quali¬ 
fications to enable them to render such claim¬ 
ants valuable service, and otherwise compe¬ 
tent to advise and assist such claimants in 
the presentation of their cases. And such 
Secretary may after due notice and opportu- 
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nity for hearing suspend, and disbar from 
further practice before his department any 
such person, agent, or attorney shown to be 
incompetent, disreputable, or who refuses to 
comply with the said rules and regulations, 
or who shall with intent to defraud, in any 
manner willfully and knowingly deceive, mis¬ 
lead, or threaten any claimant or prospective 
claimant, by word, circular, letter, or by 
advertisement. 

Section 198, Title 18, United States Code: 

Whoever, being an officer of the United 
States, or a person holding any place of trust 
or profit, or discharging any official function 
under, or in connection with, any executive 
department of the Government of the United 
States, or under the Senate or House of Rep¬ 
resentatives of the United States, shall act as 
an agent or attorney for prosecuting any claim 
against the United States, or in any manner, 
or by any means, otherwise than in discharge 
of his proper official duties, shall aid or assist 
in the prosecution or support of any such 
claim, or receive any gratuity, or any share of 
or interest in any claim from any claimant 
against the United States, with intent to aid 
or assist, or in consideration of having aided 
or assisted, in the prosecution of such claim, 
shall be fined not more than $5,000, or im¬ 
prisoned not more than one year, or both. 
Members of the National Guard of the District 
of Columbia who receive compensation for 
their services as such shall not be held or con¬ 
strued to be officers of the United States, or 
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persons holding any place of trust or profit, 
or discharging any official function under or 
in connection with any executive department 
of the Government of the United States within 
the provisions of this section. 

Section 203, Title 18, United States Code: 

Whoever, being elected or appointed a Sen¬ 
ator, Member of or Delegate to Congress, or 
a Resident Commissioner, Shall, after his elec¬ 
tion or appointment and either before or after 
he has qualified, and during his continuance 
in office, or being the head of a department, 
or other officer or clerk in the employ of the 
United States, shall, directly or indirectly, 
receive, or agree to receive, any compensa¬ 
tion whatever for any services rendered or to 
be rendered to any person, either by himself 
or another, in relation to any proceeding, con¬ 
tract, claim, controversy, charge, accusation, 
arrest, or other matter or thing in which the 
United States is a party or directly or indi¬ 
rectly interested, before any department, 
court martial, bureau, officer, or any civil, 
military, or naval commission whatever, shall 
be fined not more than $10,000 and impris¬ 
oned not more than two years; and shall 
moreover, thereafter be incapable of holding 
any office of honor, trust, or profit under the 
Government of the United States. 


144647 — 39 - 
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Regulations Governing Admission to Practice be¬ 
fore Treasury: 

Section 3 (h): 

All persons to whom section 198 or section 
203 of Title 18 of the United States Code 
applies, all persons prohibited by other law 
from representing claimants against the United 
States, all persons regularly employed by cor¬ 
porations owned wholly by the United States, 
and all persons regularly employed by the 
District of Columbia shall be ineligible for 
enrollment. 

ASSIGNMENT OF ERRORS 

The assignment of errors (R. 39) is as follows: 

1. The Court erred in holding and determining that 
the petitioner was not an officer in the employ of the 
United States, within the provisions of Title 18, 
Section 203, of the U. S. Code Ann. 

2. The Court erred in holding and determining that 
the petitioner was entitled to admission to practice 
as an attorney before the Treasury Department of 
the United States. 

3. The Court erred in holding and determining 
that the petitioner was entitled to admission to 
practice as an attorney before the Treasury Depart¬ 
ment of the United States, notwithstanding the pro¬ 
visions of Regulation 3 (h) of the Regulations of the 
Treasury Department issued September 15, 1936, 
governing admissions to practice before said Treasury 
Department. 
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4. The Court erred in holding and determining 
that the Regulation 3 (h) of the Regulations issued 
by the Treasury Department under date of Septem¬ 
ber 15, 1936, Department Circular No. 230, govern¬ 
ing admission to practice of attorneys before the 
Treasury Department, was not valid and 'within the 
scope of the powder of the said Secretary, as applied 
to petitioner and as forbidding a retired army officer 
from practicing before the said Department, and in 
not holding and determining that said Regulation 
was valid and within the scope of the powder and 
authority of said Secretary to make and promulgate, 
as so applied. 

5. The Court erred in ordering the WTit of man¬ 
damus to issue. 

6. The Court erred in not dismissing the petition. 

ARGUMENT 

I 

The Apellee (Respondent below) is within the terms, scope, 
and purview of sections 198 and 203 of title 18, United 
States Code 

Section 198 of Title 18, United States Code, 
provides a penalty for any one who is an officer of 
the United States or a person holding any place of 
trust or profit * * * under or in connection 

with any executive department * * * who as 

agent or attorney undertakes to prosecute any claim 
against the United States. The petitioner admits 
that he comes within the scope of this Statute not 
because he is an officer of the Army retired from 
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active service, but because he is in “a place of profit,” 
since he receives retired pay. We think, however, 
that he is an “officer” also. There would seem to 
be no escape from this in view of In re Winthrop, 31 
Court of Claims 35, 36, and Tyler's Motion v. United 
States, 18 Court of Claims, 25. Compare United 
States v. Tyler, 105 U. S. 244. 

Counsel insist, however, that the petitioner is not 
within the scope or purview of Section 203 of Title 
18 and is not an “officer” within the meaning of that 
Section. 

That Section makes it an offense for any officer, etc., 
to directly or indirectly receive or agree to receive any 
compensation whatever for any service rendered or 
to be rendered to any person in relation to any pro¬ 
ceeding, contract, claim, controversy, charge, etc., or 
other matter or thing in which the United States is a 
party directly or indirectly. We think that he is 
within the purview of that Section as well. 

In 29 Opinions Attorney General , 397 it was held 
“an officer of the United States Army or Marine 
Corps, retired from active service only and not wholly 
retired from service is an officer in the employ of the 
Government and within the purview of this Section.” 

The Judge Advocate General of the Army in an 
opinion of January 24, 1923, held: 

Under sections 109 and 113, Criminal Code 
(35 Stat. 1107, 1109), a retired officer may not 
prosecute claims against the Government. 
He is an “officer of the United States” within 
the meaning of these statutes (Digest of 
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Opinions of Judge Advocate General, Sec. 

130). 

It is important to note that what is now Section 
198 of Title 18 of the United States Code was Section 
5498 of the Revised Statutes, Title 70—Crimes, and 
was contained in the Act of February 26, 1853, 
Chapter 81, Section 2, 10 Stat. 170. Section 203 is a 
codification of Section 1782 of the Revised Statutes 
in Title 19—Several Classes of Officers, and was 
originally taken from the Act of June 11, 1864, 
Chapter 119, 13 Stat. 123; that chapter has pro¬ 
visions covering not only civil officers but officers 
of the Army and Navy. 

It is therefore reasonable to suppose that Congress 
was by Section 203 extending and broadening to the 
extent of the matters covered by that Section the 
disability of officers of the United States already 
existing under the Statute which now is Section 198. 

Section 198 applies particularly to representation 
by officers of claimants, while 203 is directed to 
receiving directly or indirectly compensation for 
services rendered in relation to any proceeding, con¬ 
tract, claim, controversy, charge, accusation, or 
other matter or thing in which the United States is 
a party or directly or indirectly interested, before 
any department, court martial, bureau, office, or any 
civil, military, or naval commission whatever. 

The appellee contended in the court below that his 
status as a retired officer was such as to separate him 
entirely from the Army and its discipline. Such a 
contention overlooks the distinction between being 
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retired from active service as appellee is, and being 
wholly retired from the service. That there is a 
clear distinction and that one retired from active 
service occupies a different status from one wholly 
retired is apparent from a survey of the applicable 
statutes. 

The statute dealing with the retirement of an 
officer of the Army is 10 U. S. Code, 931, which reads 
as follows: 

When any officer has become incapable of 
performing the duties of his office, he shall be 
either retired from active service, or wholly re¬ 
tired from the service, by the President, as 
hereinafter provided. 

Section 935 of Title 10 provides: 

The Secretary of War shall make a list of all 
officers of the Army who have been placed on 
the retired list for disability and shall cause such 
officers to be examined at intervals as may be 
advisable, and such officers as shall be found 
to have recovered from such disabilities or to 
be able to perform service of value to the Gov¬ 
ernment sufficient to warrant such action shall 
be assigned to such duty as the Secretary of 
War may approve. 

Section 936 of Title 10 provides: 

Retired officers of the regular Army may be 
reappointed to the active list, if found com¬ 
petent for active duty, and shall be com¬ 
missioned in the grades determined by the 
places assigned to them on the promotion list 
under the provisions of section 554 of this 
title. 
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Section 938 (a) provides: 

Officers wholly retired from the service shall 
be entitled to receive, upon their retirement, 
one year’s pay and allowances of the highest 
rank in the Regular Army held by them at the 
time of their retirement. 

Section 4 of Title 10 specifies the composition of the 
regular Army and includes therein all the officers and 
enlisted men of the retired list. An officer retired 
from active service is entitled to wear the uniform of 
his rank; he is continued on the Army Register, and is 
subject to the Rules and Articles of War and to trial 
by general court martial for any breach thereof. 
10 United States Code, 1023; Closson v. Armes, 7 App. 
D. C. 460. 

In the case of In re Winthrop, 31 Court of Claims, 
35, it was held that the statutes make a clear dis¬ 
tinction between officers retired from active service 
whose names remain on the Army Register and those 
wholly retired, whose names are dropped from the 
Register and who are no longer officers of the United 
States; and in Miller v. United States, 19 Court of 
Claims, 338, it vras said that when an officer is wholly 
retired from the services he is put out of the Army 
and out of office. He becomes a civilian and can be 
readmitted to the sendee only by new appointment. 
See also United States v. Tyler, 105 U. S. 244, and 
compare Simmons v. United States, 55 Court of 
Claims, 56. 

Certain cases were relied upon by the petitioner 
below to support his contention that he is not an 
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officer within the meaning of either Sections 198 or 
203 of Title 18 of the Code. These cases, upon 
analysis, will be found to present a different situation 
than that which is here under consideration. We 
proceed to discuss them. 

Collins v. United States, 15 Court of Claims 22. 
The question there was whether Major Collins, who 
had been retired from the army and had subsequently 
been appointed to a position in the War Department 
as a clerk, could recover retired pay for a certain 
period. The real point determined, from the stand¬ 
point of the instant case, was, Syllabus 9, that a re¬ 
tired army officer was not prohibited from holding 
an office in an executive department, nor from 
receiving the salary thereof in addition to his retired 
pay. 

The case of Geddes v. United States, 38 Court of 
Claims 428, involved the question of whether a retired 
army officer, who had been appointed Chief Clerk of 
the Department of Agriculture, could be paid his 
salary as such and also receive his retired pay, in 
view’ of a proviso in an appropriation act that “no 
part of the money” “appropriated for the Depart¬ 
ment of Agriculture shall be paid to any person as 
additional salary.” 

It is significant that in this case, the Court said in 
its opinion “The duties or nonduties of a retired officer 
are not incompatible with the duties of a Chief Clerk 
in an executive department” p. 446. 

So also the Opinion of the Attorney General in 36 
Opinions 388. That case involved the question 



15 


whether, under a statute providing for a permanent 
form of government for the District of Columbia, a 
retired army officer might be appointed one of the 
two Commissioners who, under the terms of the Act, 
might be appointed from “civil life.” It was held 
that he might, but a reading of the Opinion will show 
that the discussion with respect to retired and active 
officers of the army was as to their eligibility to civil 
posts under the United States; thus, at page 392, it 
is said: 

Before considering further the meaning of 
the provisions of the Act of 1878, it is desir¬ 
able at this point to refer to the statutes re¬ 
lating to the eligibility of retired and active 
officers to civil posts under the United States. 

The case of United States v. Union Pacific Railroad 
Company , 249 U. S. 354, does not aid in the deter¬ 
mination of the matter. It merely held that certain 
classes of persons having some connection with the 
army, including retired soldiers, were not troops of 
the United States within the meaning of a provision 
in a railway land grant, which entitled the Govern¬ 
ment to have them transported at a reduced rate, 
called the Land Grant Deduction, if they were 
troops within the meaning of that Act. 

It will thus be seen that these cases have an entirely 
different aspect and may be distinguished from the 
cases cited heretofore which hold that one in the 
situation of the petitioner here is within the purview 
of Sections 198 and 203; and the ground of the dis- 
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tinction is that the cases relied upon by petitioner 
are cases where there is no incompatibility between 
the holding of an office under the United States and 
discharging whatever duties or maintaining whatever 
relationship the officer retired from active service 
has to the Government. The two Sections 198 and 
203 are pointed to an entirely different situation, 
namely the taking of an adversary position to the 
United States, asserting a claim or being interested 
in a claim or its prosecution against the United 
States. Thus we must consider these acts in the 
light of the purpose for which they were enacted. 
Thus the word “officer” may mean one thing in one 
statute and another thing in another statute. As 
was said by Mr. Justice Holmes (Tovcne v. Eisner , 
245 U. S. 418, 425): 

A word is not a crystal, transparent and un¬ 
changed ; it is the skin of a living thought and 
mav varv greatlv in color and content accord- 
ing to the circumstances and the time in which 
it is used. 

In that case it was held that a stock dividend, 
representing surplus profits transferred to corpora¬ 
tion capital account, was not income within the 
meaning of the Federal Income Tax Law of October 3, 
1913. The language of Mr. Justice Holmes was used 
in connection with his assertion that the word “in¬ 
come” in the Act did not necessarily mean the same 
thing in the Constitution. 

So in Lamar v. United States , 240 U. S. 60, it was 
held that a member of the House of Representatives 
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was an officer of the United States within the meaning 
of that word as used in the criminal code which makes 
a crime the action of falsely pretending to be an 
officer of the Government of the United States. We 
particularly commend to the Court’s attention the 
opinion of the Attorney General in 29 Opinions 397 
where it was held that an officer retired from active 
service is within Section 203. This opinion reviews 
to some extent the legislative history of the Section 
at pages 398, 399. 

II 

The authority of the Secretary of the Treasury both under 
the statute and under his general power was ample to 
justify the regulation assailed 

The regulation assailed by petitioner below as 
invalid and not within the scope of the power and 
authority of the Secretary of the Treasury to pro¬ 
mulgate is Section 3 (h) to which we have already 
alluded. That regulation is as follows (R. 20): 

All persons to whom section 198 or section 
203 of Title 18 of the United States Code ap¬ 
plies, all persons prohibited by other law from 
representing claimants against the United 
States, all persons regularly employed by cor¬ 
porations owned wholly by the United States, 
and all persons regularly employed by the 
District of Columbia shall be ineligible for 
enrollment. 

We have incorporated in the record the entire 
regulations (R. 11-37). 
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It will be noted in the printed regulations govern¬ 
ing the recognition of agents and attorneys, the 
authority to promulgate the regulations is not solely 
the Act of July 7, 1884 (23 Stat. 258), 5 U. S. C. 261, 
but the declaration is “by virtue of and pursuant to 
the authority vested in me, including the authority 
conferred by Act of July 7, 1884 * * * ” The 

Act of July 7, 1884, supra, provided that the Secretary 
of the Treasury might prescribe rules and regulations 
governing the recognition of agents, attorneys, or 
other persons representing claimants before his de¬ 
partment. The counsel for the petitioner in the 
court below narrowly construed this Section by 
saying it only gave authority for rules and regulations 
for those representing claimants; that inasmuch as 
they concede that by virtue of his situation as an 
officer of the United States Army retired from active 
service he may not represent claimants, there is no 
authority for regulations for those who do not 
represent claimants. By claimants counsel mean 
those who are pressing or presenting a claim against 
the United States. 

We think that this is too narrow an interpretation 
of the word “claimants.” The Act should be con¬ 
strued as an authority to prescribe rules and regula¬ 
tions governing the recognition of agents and attor¬ 
neys in all matters coming before the Treasury 
Department. Compare 5 U. S. Code, 22, which 
authorizes heads of departments to adopt rules 
governing the conduct of their departments. 
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But in any event we think that by virtue of his 
office there is inherent power in the Secretary of the 
Treasury to prescribe rules and regulations addi¬ 
tional to those provided for in the Act of July 7, 1884, 
if that Act be construed as limited to authority to 
prescribe rules for those representing claimants in 
the narrow sense. Goldsmith v. Board of Tax 
Appeals, 270 U. S. 117. 

In that same case 4 F. (2) 422, this Court in its 
opinion quoted from the case of Phillips v. Ballinger, 
37 App. D. C. 46, 50, and said: 

The right to appear before one of the Depart¬ 
ments of the Government is not an inherent 
right, “but a privilege granted by law and 
subject to such limitations and conditions as 
are necessary for the protection both of the 
Department and the public.” 

Ill 


The regulation is consistent with the law and not arbitrary 

Section 3 (h) did not appear in the regulations 
until 1936, and the reason for that was that it was 
thought unnecessary to incorporate it because of the 
existence of Sections 198 and 203. The practice for 
thirty years in the Treasury Department has been 
consistent with what is now Regulation 3 (h), that is, 
those coming within the purview of those Sections 
would not be considered eligible for practice. 

We submit that this regulation was a reasonable 
one designed for the purpose of protecting the 
United States and the Treasury Department. If 
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persons who were subject, or within the provisions 
of Sections 19S and 203 of Title 18 of the Code, were 
admitted to practice much confusion would result, 
and the question of the eligibility and propriety of 
these persons acting as agents or attorneys would 
arise in nearly every matter in which they appeared. 
It would not only be difficult of administration but 
embarrassing to the attorney or agent. Good ad¬ 
ministration, if nothing else, justifies this regulation. 

Moreover, we may point out here that a claim 
against the Government has a broader meaning than 
that which the petition apparently gives it. In 
our view it is not confined to cases where it is sought 
to recover money or other property from the Gov¬ 
ernment. 

In this case it is noteworthy that the petitioner in 
his petition lists as examples of matters other than 
claims the following: 

banking affairs, fiscal affairs, customs affairs, 
procurement of goods and merchandise, con¬ 
tracts, matters involving the federal laws 
relating to alcohol and narcotics, public health 
matters and questions concerning claims or 
proposals by the Commissioner of Internal 
Revenue or his agents for additional federal 
taxes; etc. (R. 3, Par. 9). 

Particular attention is called to one of these 
activities, namely, 

Claims or proposals by the Commissioner of 
Internal Revenue or his agents for additional 
federal taxes. 
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On this particular subject it was held by the Cali¬ 
fornia Appellate Court that a contract entered into 
by the attorney and his client whereby the attorney 
for a contingent fee agreed to resist additional lia¬ 
bility for Federal taxes, was a contract which re¬ 
quired him to aid in the prosecution of a claim against 
the United States. Day v. Laguna Land and Water 
Co., et al., 115 Cal. App. 221, 1 Pac. (2nd) 448. 

Hence if it is the intention of the petitioner here to 
undertake representation on behalf of clients resist¬ 
ing additional Federal tax assessments it would seem 
to be squarely within the contemplation of Sections 
198 and 203. 

The test of the validity of regulations is that they 
be not inconsistent with the Act under the authority 
of which they are promulgated or beyond the power 
vested in the executive officer; that they be reason¬ 
able and designed to promote the purpose sought to 
be attained. Utah Power and Light Co. v. United 
States, 243 U. S. 389; 410; La Motte v. United States, 
254 U. S. 570, 575-577. 

Even without statutory authority the power of 
the Secretary to make appropriate regulations would 
be implied. 

LaMotte v. United States, supra; United States v. 
Bailey, 9 Pet. 238, 254-55. 

Since Regulation 3 (h) was designed in the interest 
of good administration, we think its validity cannot 
be successfully challenged. The regulation refers to 
the classes of persons named in Sections 198 and 203 


irrespective of the purpose for which they desire 
enrollment. 

The clear meaning and intent of Section 3 (h) is 
the same as if it read: “all classes of persons referred 
to in sections 198 or 203/ 7 There would be no pur¬ 
pose in promulgating the regulation if it referred 
only to the persons listed if and when they violated 
the statutes and thus committed a crime. Such a 
condition would bar them from enrollment without 
the regulation. If petitioner's view is accepted, 
Section 3 (h) should be construed to mean that the 
persons named shall be ineligible only if they have 
committed a crime or intend to commit a crime. 
Obviously this would be a strained construction. 

For a period of thirty years or more, officers or 
employees of the United States and persons holding 
positions of trust or profit under the United States 
have been denied enrollment on the ground of public 
policy. It was and is considered improper for officers 
or employees or persons holding positions of trust or 
profit under the United States to represent persons 
in controversies in which the United States was or is 
an adverse party. Sections 198 and 203 of the 
U. S. C. made such representation a criminal offense. 
Section 3 (h) was intended to apply to those persons 
whether or not they had committed the overt act 
necessary to warrant indictment. 

Petitioner admits he holds a position of trust and 
profit under the United States. This admission pre¬ 
cludes his enrollment as enrollment is not necessary 
in order to permit his recognition in matters which 
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do not involve claims. Such matters are noncontro- 
versial and public. 

If petitioner, as one holding a place of trust or 
profit under the United States, desires enrollment to 
represent persons in controversies with the govern¬ 
ment, then he would clearly bring himself within 
the purview of Section 198, as under such circum¬ 
stances he would be “prosecuting a claim against the 
United States.” 

In Prigg v. Pennsylvania, 41 U. S. (16 Pet.) 539, 
615, the Court said a claim is: 

* * * in a just juridical sense, a demand of 

some matter as of right made by one person 
upon another, to do or to forbear to do some act 
or thing as a matter of duty. 

If petitioner should be admitted to practice only 
for the purpose of handling matters in which “claims 
against the government” were not involved, it would 
be necessary to give him a special status and advise 
all officers and employees of the Treasury Depart¬ 
ment in Washington and throughout the United 
States and its possessions, that he is admitted to 
practice in matters not involving claims. Hence, in 
each appearance he might make before the Depart¬ 
ment or its officers, before he could be heard, it would 
be necessary to determine in advance whether or not 
the issue involved a claim. Such a condition would 
seriously interfere with the functions of the Depart¬ 
ment, especially if a large number of persons of 
similar status were admitted to practice, as they 
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would have the right to be if the judgment below is 
upheld. 

IV 

The long continued rule applied by the Secretary in respect 
of admissions is entitled to great respect and is not to be 
overturned except for cogent reasons 

As we have pointed out, for thirty years the Sec¬ 
retary of the Treasury has held that those persons 
coming within the purview of Sections 198 and 203 
of Title 18, United States Code, will not be admitted 
to practice before that Department. That long con¬ 
tinued practice ought not to be set aside except for 
cogent reasons. United States v. Hammers , 221 U. S. 
220; Logan v. Davis, 233 U. S. 613, 627; LaRoque v. 
United States, 239 U. S. 62, 64; McLaren v. Fleischer, 
256 U. S. 477, 481. 

We suggest also the applicability to this situation 
of the well established rule applicable to proceedings 
in mandamus, that is, mandamus may not be used 
as a writ of error ; that the courts in such cases cannot 
by that writ coerce the judgment and discretion of 
an executive officer. The writ issues only where it 
appears that a clear legal right exists and where the 
action of the executive officer in respect of the matter 
involved has been arbitrary and capricious. 

The action of the Secretary of the Treasury in the 
instant case taken with respect to the petitioner 
and his application for admission to practice was 
in the exercise of judgment and discretion in a 
matter affecting his department, and as to which 
authority had been committed to him by Congress. 
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We, therefore, submit that the case is within the 
doctrine of Ness v. Fisher, 223 IT. S. 683; Alaska 
Smokeless Coal Co. v. Lane, 250 U. S. 549; I. C. C. v. 
Waste Merchants Assn., 260 U. S. 32; Work v. Rives, 
267 U. S. 175, 183. 


CONCLUSION 

It is respectfully submitted that the court below 
was in error in awarding the writ of mandamus and 
that the judgment and order should be reversed. 

David A. Pine, 

United States Attorney, 

Harry L. Underwood, 

Assistant United States Attorney, 

Attorneys for Appellants. 
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No. 7340, Special Calendar 


Henry Morgenthau, Jr., Secretary of the Treasury, 
Washington, D. C. ; G. C. Hanna, W. W. Cook, 
George D. Carrington, Constituting the Commit¬ 
tee on Enrollment and Disbarment of the Treasury 
Department, Appellants, 

vs. 

Leonard L. Barrett, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The facts are not in dispute. The Appellee, Leonard 
L. Barrett (petitioner below), was an officer in the 
United States Regular Army on active duty from 1908 
until 1920, at which time he held the rank of Captain 
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of Ordnance. On November 30, 1920, having been 
found physically disqualified by reason of disability 
incident to the service, he was retired from active serv¬ 
ice, under the provisions of Section 3 of an Act of Con¬ 
gress approved October 1,1890. Since 1920 he has had 
no duties and has performed no services in or for the 
Armv. He exercises and can exercise no command. 
He is not subject to call, except (1) upon his own appli¬ 
cation and consent, or (2) in time of war. He is the 
recipient of retired pay. 

For some years past Mr. Barrett has been, and he is 
now, a member of the bar, in good standing, of the 
Supreme Court of the United States, the Supreme 
Court of the State of New York and the Supreme Court 
of the State of New Hampshire, and actively engaged 
in the practice of law in the City of New York. 

On April 16, 1938, Appellee made application to be 
enrolled as an attorney entitled to practice before the 
Treasury Department (R. 5-7). On May 15, 1938, 
Appellants advised him, in writing, that he is ineligible 
to be recognized as an attorney before the Treasury 
Department. The sole ground for this ruling was that 
Appellee was held by Appellants to be “an officer of 
the United States within the meaning of Sections 109 


and 113 of the Criminal Code*" 


(Par. 8 of the Petition 


admitted in Par. 8 of the Answer), i. e., in the exact 
language of Section 113, “an officer in the employ of 
the United States.’’ 

As a recipient of retired pay, Appellee concedes that 
he holds a place of profit under the Government and 
therefore cannot prosecute claims against the United 
States (Sec. 109 of the Criminal Code; Title 18, Sec. 
198 U. S. Code). Section 113 of the Criminal Code, 
which is Section 203 of the U. S. Code, is therefore the 
Statute in controversy. 
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It is agreed by all parties to this proceeding that 
numerous persons have been and are enrolled and 
recognized as attorneys before the Treasury Depart¬ 
ment although these persons may not under the law 
represent claimants in respect to claims against the 
United States and do not represent claimants in re¬ 
spect to such claims (Par. 0 of the Petition admitted 
in Par. 9 of the Answer). The functions of the 
Treasury Department are such that practice before 
that Department may and does involve the representa¬ 
tion of persons in relation to many matters other than 
claims against the United States (Par. 9 of the Peti¬ 
tion admitted in Par. 9 of the Answer). 

Upon receiving the ruling of ineligibility above de¬ 
scribed, Appellee filed in the District Court a petition 
for a writ of mandamus, or, in the alternative, for a 
declaratory judgment determining his status as being 
or not being an officer in the employ of the United 
States. The Court granted the writ of mandamus, 
holding, in a short opinion, that plaintiff is not an offi¬ 
cer in the employ of the United States and that there 
is no reasonable ground for a regulation forbidding a 
retired army officer from appearing as an attorney 
before the Department in cases which do not involve 
claims against the United States. 

The statutes involved are in the Appendix hereto. 

QUESTIONS 

The only question originally between the parties, 
i. e., the only one raised by the ruling of Appellants 
upon Appellee’s application for enrollment, was 
whether Mr. Barrett is or is not an officer in the em¬ 
ploy of the United States. 

Upon the trial, and in their brief upon this appeal, 
Appellants raised another question, which is whether 
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Section 3(h) of Department Circular 230 is valid inso¬ 
far as it provides that any persons to whom Section 198 
alone of Title 18 of the Code applies (in this case a 
person holding a position of profit under the Govern¬ 
ment as a pensioner), are ineligible to appear in any 
matter whatsoever before the Department. 

SUMMARY OF ARGUMENT 

This controversy is in two phases. The first ques¬ 
tion is whether Appellee is an officer of the United 
States (or in the employ of the United States). If he 
is, he falls within the terms of both Section 198 and 203 
of Title 18 of the Code, and is barred from any and all 
practice before government departments. If he is not 
an officer in the employ of the United States, he does 
not fall within the terms of Section 203; but since he is 
a pensioner, and therefore holds a place of profit under 
the government, he falls within the terms of Section 
198. The two Sections differ. Section 198 forbids only 
participation in claims against the United States. Sec¬ 
tion 203 forbids participation in any proceeding or 
thing in which the United States is directly or indi¬ 
rectly interested. The statutory difference is clear. 
Appellee contends that he is not an officer in the employ 
of the United States, and that therefore he is not for¬ 
bidden by statute from all practice before the Depart¬ 
ments. He concedes that as a pensioner he is con¬ 
trolled by Section 198 and cannot prosecute claims. 

The second question in the case arises upon the at¬ 
tempt of the Treasury Department to bridge by a 
Regulation the difference between the tw T o Sections of 
the Code. Section 3(h) of Department Circular 230 
says that any person to whom either Section 198 or 



Section 203 applies shall be forbidden any participa¬ 
tion in any matter before the Department. 

On behalf of Appellee we contend that: 

An armv officer retired from active service for dis- 
ability is not thereafter an officer in the employ of the 
United States. He has no command or power to com¬ 
mand. He is not subject to orders. His retired pay is 
a pension. He is a part of the Army just as retired 
private soldiers are, but like them he is not in the em¬ 
ploy of the United States. 

Because as a pensioner he occupies a “position of 
profit”, he cannot prosecute claims against the United 
States, but the Treasury admits to practice for other 
purposes many persons who cannot prosecute such 
claims. The Regulations specifically provide for such 
admission to practice. 

Appellee is a member of the bar of the highest courts 
of the United States and of the State of New York, in 
active practice and in good standing. Appellants’ 
ruling that he is ineligible is premised upon the errone¬ 
ous conclusion of law* that he is an officer in the employ 
of the United States; thus the denial of enrollment is 
without basis or reason and is, therefore, in contem¬ 
plation of law, arbitrary and capricious. 

The question of who are “persons to whom Section 
19S or Section 203 of the United States Code applies” 
is a question of law and not a subject for the exercise 
of discretion by the Secretary of the Treasury. The 
argument of Appellants that the Secretary has power 
and statutory authority to make Regulations is ad¬ 
mitted but is beside the point. 

Appellants contend that Mr. Barrett is an officer of 
the United States and cite authorities, which w T e shall 
discuss in our Argument. Appellants then contend 
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that tlie Secretary lias ample power to promulgate 
Regulations, and we agree, provided such Regulations 
be not unreasonable, arbitrary or inconsistent with 
statutory law. They contend that Section 3(h) ol‘ the 
Treasury Department Circular is consistent with law. 
We contend that Section 3(h) is inconsistent with 
statutory law, inconsistent with other provisions of the 
same Departmental Circular, and inconsistent with the 
admitted practice of the Treasury. 

Appellants attempt to enlarge the established mean¬ 
ing of “claims against the United States”. We vig¬ 
orously resist this attempt as a matter of law, of Treas¬ 
ury regulation, and of long and uninterrupted practice. 
To affirm Appellants’ contention on this point would be 
to label as violations of criminal law the activities of 
scores of members of the bar of this and other courts 
who have within two years of separation from govern¬ 
ment service appeared in any capacity before govern¬ 
ment departments. 

Appellants contend that Mr. Barrett is retired only 
from active service and not wholly from the service. 
We reply that retirement from active service under the 
applicable statute removed him from the employment 
of the United States. Appellants contend that to en¬ 
roll Appellee but to deny him the right to prosecute 
claims against the United States would create con¬ 
fusion in the Treasury. We reply that Appellants ad¬ 
mitted in their Answer that many persons not allowed 
to prosecute claims are enrolled for other purposes by 
the Treasury in ordinary course; the procedure in such 
cases is well-established. 

Appellants contend that a regulation is valid if it be 
reasonable and designed to promote the purpose 
sought to be attained. We agree with this general doc- 


trine. We submit that to deny to retired Army Offi¬ 
cers, actively practicing and in good standing in our 
highest courts, enrollment to represent persons having 
matters before the Treasury Department promotes no 
purpose sought to be attained by the formal enrollment 
of practitioners before that Department. Such denial 
has no basis in reason and is wholly arbitrary and 
capricious. 

ARGUMENT 

The First Question is of Statutory Construction. 

We stress at the outset that the ruling of the Appel¬ 
lants which gave rise to this proceeding was a legal 
opinion of the General Counsel of the Treasury upon a 
question of statutory construction—the meaning of the 
term “officer of the United States” as applied to the 
facts in this case (R. 7). The notice to Mr. Barrett 
slated, “This application was referred to the General 
Counsel of the Treasury Department for an opinion as 
to whether you are an officer of the United States 
within the meaning of sections 109 and 113 of the Crim¬ 
inal Code,” and went on to state that that official was 
of the opinion that Mr. Barrett was such an officer. 
Thus the ruling was an opinion upon a question of gen¬ 
eral law. It had none of the authority generally con¬ 
ceded to formal regulations promulgated by an Execu¬ 
tive Department. Appellants admitted (Par. 8 of the 
Answer, R. 8) the allegation of the Petition (R. 2) that 
the ruling of ineligibility was upon the ground that 
Mr. Barrett was an officer of the United States “and 
for no other reason whatsoever.” 

Having held Appellee to be an officer of the United 
States, Appellants then ruled that he was ineligible to 
enrollment because Section 203 applied to him. This 
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Section of the Code is a criminal statute. It does not 
refer to enrollment in the Treasury. The Regulations 
of the Treasury Department do not purport to specify 
or indicate the persons to whom Section 203 applies. 
They make no reference to retired army officers. They 
merely say that any person to whom that Section does 
apply is ineligible to enrollment. Appellants have no 
discretionary power to determine whether a criminal 
statute does or does not apply to a particular indi¬ 
vidual. No executive official has discretion to deter¬ 
mine the applicability or the interpretation of a crim¬ 
inal statute. 

We recognize that the Secretary of the Treasury has 
the authority to make reasonable regulations govern¬ 
ing the admission of attorneys to practice before the 
Department, so long as they are not inconsistent with 
law or beyond the power of the Secretary. That au¬ 
thority is to be found, as Appellants point out, in the 
Act of July 7, 1884, 5 United States Code, Section 261, 
and Goldsmith v. Board of Tax Appeals, 270 U. S. 
117. But both of those authorities limit the power of 
the Secretary to the exercise of discretion in respect to 
good character and professional qualifications, com¬ 
petency and repute. They do not authorize the Secre¬ 
tary to decide questions of law or to construe statutes. 
And they do not authorize him to ignore specific Acts 
of Congress dealing with the classifications of persons 
and the types of cases that come within the Congres¬ 
sional approval or disapproval. 

We ask the Court to determine this controversy be¬ 
tween these parties on the question presented in this 
record: Is or is not petitioner an officer in the employ 
of the United States in the sense that a certain crim¬ 
inal statute (Section 203 of Title 18 of the Code) ap¬ 
plies to him? 
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Petitioner is Not an “Officer in the Employ of the 

United States.” 

A brief consideration of the authorities is sufficient 
to show that Appellee is neither an “officer” nor “in 
the employ of the United States.” 

“An office is defined to be ‘a public charge or em¬ 
ployment,’ and he who performs the duties of the office, 
is an officer. If employed on the part of the United 
States, he is an officer of the United States.” C. J. 
Marshall in United States v. Maurice , 2 Brock 96; 
26 Fed. Cas. 1211, Case 15747; Bouvier’s Law Dic¬ 
tionary and manv cases there cited. 

“An office is a public station, or employment, con¬ 
ferred by the appointment of government. The term 
embraces the ideas of tenure, duration, emolument, and 
duties.” United States v. Hartwell . 6 Wall. .‘185, 393. 

Retired Army Officers are withdrawn from command 
and from the line of promotion (Sec. 1024, Title 10 
U. S. C. A.). They are not required to perform any 
service ( Collins v. United States. 15 Ct. Ols. 22, 40; 
Geddes v. United States, 3S Ct. Cls. 428, 445). To be 
restored to the active list, they must be “ reappointed” 
to that list (Sec. 936, Title 10, U. S. C. A.). Only with 
their consent can they be assigned to some certain 
specified service, such as recruiting, etc. They are in 
civil life as distinguished from military life (36 Op. 
A tty. Gen. 388). They can be members of Congress, 
although the Constitution denies such positions to any 
“person holding an office under the United States” 
(House Report No. 2205, 55th Congress, 3rd Session). 

“It is difficult to conceive of the existence in this 
country of a military office without the power of com¬ 
mand, the right of promotion, or the obligation to per¬ 
form some duty.” People v. Duane , 121 N. Y. 367, 373. 
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The Duane Case. 

The ease just quoted is the leading: case on the point. 
A New York statute provided that certain aqueduct 
commissioners should “hold no other federal, state or 
municipal office.” General Duane was an army officer 
retired from active service and the Mayor of New York 
City appointed him an aqueduct commissioner. The 
case concerned * his right to occupy the position to 
which he had been appointed, and turned upon the 
question whether he held a federal office by reason of 
being a retired army officer. The whole opinion of the 
Court is of important interest in the case now 
before us. 

The court held that since a retired officer was 
withdrawn from command and from the line of pro¬ 
motion, and was not assigned to duty, he could not 
be held to occupy an office: that his military title was 
his rank and not his office; that the enjoyment of cer¬ 
tain special privileges, such as wearing the uniform, 
receiving retired pay, etc., may be easily confused 
with the possession of an office but is in fact a dif¬ 
ferent and distinct thing, these being merely privileges 
granted on account of past meritorious and honorable 
behavior: that the liability to be appointed to the 
Soldiers Home was not an office until the appointment 
was made; that while under U. S. v. Tifler , 105 17. S. 
244, a retired officer is a part of the service for the 
purpose of receiving pay, such privilege does not make 
him the incumbent of a federal office. So the court 
concluded that General Duane did not hold any fed¬ 
eral office. The case has been cited many times and 
stands, after almost fifty years, as the leading author¬ 
ity upon the question. 
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Report of the House Judiciary Committee. 

Congress had occasion to consider this whole matter 
very thoroughly during the Spanish-American War. 
Clause 2 of Section 6 of Article I of the Constitution 
provides: 

“* * * and no Person holding any office under the 
United States, shall be a member of either House dur¬ 
ing his continuance in office.” 

When the War with Spain broke out, several mem¬ 
bers of Congress joined the Army (among them Gen¬ 
eral Joe Wheeler, and Hon. James Hamilton Lewis 
then of Seattle, Washington). The House instructed 
its Judiciary Committee to ascertain and report 
whether any member of the House had accepted any 
office under the United States and whether any seats 
had been thereby vacated. The Committee held exten¬ 
sive hearings, the Members involved presented exten¬ 
sive briefs and the Committee rendered an extensive 
report. See House Report No. 2205, 55th Congress, 
3rd Session, dated Feb. 21,1899. The authorities were 
exhaustively examined and discussed, and the Com¬ 
mittee concluded that the seats of those accepting mili¬ 
tary office had been vacated. It was argued on behalf 
of the members involved that retired army officers had 
been members of the House without any question being 
raised. On this point the Judiciary Committee said: 

“It may be suggested that military officers after 
being retired and placed on the retired list have 
been members of Congress. 

“This is true; but it is settled law that persons 
on the retired list of the Army do not hold office 
under the United States in the constitutional sense. 
(People vs. Duane, 121 N. Y., 367; In re Hatha¬ 
way, 71 N. Y., 238; U. S. v. Hartwell, 6 Wall., 385; 
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U. S. vs. Germaine, 99 U. S. 508; U. S. v. Tyler, 
105 U. S., 244.) 

“It may be contended that persons on the re¬ 
tired list of the Army do hold office under the 
United States, citing Badeau v. United States (130 
U. S. 439), hut this authority does not so hold. 
That case simply relates to salary under particu¬ 
lar statutes. 

“These persons are still in the service, but hold 
no office unless assigned to duty. 

“To hold an office under the United States the 
person must occupy a public station or employ¬ 
ment conferred by the appointment of govern¬ 
ment; and it embraces tenure, duration, emolu¬ 
ments, and duties. 

“Says the court in 212 New York, page 373: 

‘It is difficult to conceive of the existence in 
this countrv of a militarv office without the 
power of command, the right of promotion, or 
the obligation to perform some duty.’ 

“And for the reason that retired Army Officers 
are not entitled to promotion, do not perform duty, 
and exercise no command, it is held that when re¬ 
tired they cease to be officers.” 

[It is of current interest to note that Congress¬ 
man Lewis was reported by the Secretary of War 
to have been a volunteer aide, receiving no pay, 
and having no legal status as an officer. The Com¬ 
mittee took no action as to him.] 

The view hereinabove quoted from the report of the 
Judiciary Committee of the House, has remained the 
view of Congress ever since, so far as we have been 
able to determine. Congress does not consider a retired 
Army officer as holding an office under the United 
States. 
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Court of Claims Casas. 

The question has been presented several times to the 
Court of Claims. 


Geddes v. U. S., 38 Ct. Cls. 428 

Calhoun, Adm. v. U. .S'., 66 Ct. Cls. 545 

Collins v. V . S., 15 Ct. Cls. 22, 40 

In re: Winthrop, 31 Ct. Cls. 35. 

In Geddes v. The United States, 38 Ct. Cls. 428 
(1903), Geddes, who held the position of Chief Clerk 
of the Department of Agriculture and who was also a 
captain on the retired list of the Army, sued to recover 
his retired pay which had been withheld under the Act 
of March 3, 1885, which provides: 

“That no part of the money herein or hereafter 
appropriated for the Department of Agriculture 
shall be paid to any person, as additional salary or 
compensation, receiving at the same time other 
compensation as an officer or employee of the Gov¬ 
ernment.” 

Judgment was for the plaintiff, the Court saying, 
(Page 445): 

“To bring a retired officer of the Armv within 
the inhibition of the statute it is plain that he must 
be an ‘officer or employee of the Government’ 
within its intent; that his unofficial life after re¬ 
tirement must be regarded, within the intent of the 
statute, as service; that his three-fourths retired 
pay must be ‘salary or compensation’ for such 
service. It is well settled that an officer on the re¬ 
tired list owes no service to the government in 
time of peace; that if called into service in time 
of war he returns thereby to the active list and 
receives full pay; that there is but one military 
office which he can hold—that of Superintendent 
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of the Soldiers’ Home; and that his reduced re¬ 
tired pay is but an honorary form of pension to 
be paid to him when, having reached a certain age, 
it is presumed that he is no longer well fitted to 
render active service to the Government.” 

In Creded //. Calhoun, Admr., v. United States, 66 
Ct. Cls. 545 (1928), plaintiff’s decedent was a sergeant 
on the retired list of the Marine Corps and was also 
employed by the United States in connection with the 
Panama Canal operations. His pay as a retired ser¬ 
geant had been deducted from his salary as an em¬ 
ployee of the Panama Canal under the Act of August 
24, 1912, which provided as follows: 

“If any of the persons appointed or employed 
as aforesaid shall be persons in the military or 
naval service of the United States, the amount of 
the official salary paid to any such person shall 
be deducted from the amount of salary or com¬ 
pensation provided by or which shall be fixed un¬ 
der the terms of this act.” 

Plaintiff brought suit for the amount of his decedent’s 
pay which had been thus deducted and was given judg¬ 
ment. The Court cited with approval the Geddes case 
and quoted with approval the language of the decision 
in Collins v. United States , 15 Ct. Cls. 22, 40, that the 
pay of a retired officer 

“is not given as compensation for discharging the 
duties of any office during the period for which it 
is paid, but rather as a bounty, and in the nature 
of a pension, for services to his country previously 
performed.” 

Appellants in the present proceeding rely upon In 
re Winthrop , supra. But that case involved the right 
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of a retired army officer to appear as an attorney to 
prosecute a claim against the United States before the 
Court of Claims. It was held that he could not. We 
have no quarrel with that decision and it in no way 
helps Appellants’ case. We agree that since such a 
retired officer is the recipient of retired pay, he occu¬ 
pies a place of profit with fhe Government, and comes 
within the terms of Section 198 of the statute. He 
cannot prosecute a claim against the United States be¬ 
fore the Treasury Department; neither could he prose¬ 
cute one before the Court of Claims. The Winthrop 
case (31 Ct. Cls.) was decided before the Geddes case 
(38 Ct. Cls.) and the Calhoun case (66 Ct. Cls.) and 
its doctrine must be viewed in the light of those de¬ 
cisions. 


Onhnnns of the Attorney General. 

I • V' 

The problem has been twice considered in important 

opinions by the Attorney General, once by Mr. Wiek- 

ersham in 3912 (29 Op. 397) and once by Mr. Mitchell 

in 1930 (36 Op. 388). They held opposite views. 

The opinion of Mr. Wiekersham rested squarely upon 

r. S. v. Tyler , 105 U. S. 244, and upon the following 

proposition, as stated by him, 

“Thev mav not be alwavs or ever activelv engaged, 

their brothers on the active list mav be sufficient for 

% 

every present need of the Government, but, like those 
brothers, they are always subject to the call of duty, 
and it is to be said of them, ami was said of them in 
Tyler’s case, that ‘They also serve who only stand 
and wait’.” 

Appellants rely upon Mr. Wiekersham’s opinion. We 
have the following points to make in respect to it: (1) 
The learned Attornev General was in error when he 
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stated that retired officers “are always subject to the 
call of duty.’* There is no such law. They are sub¬ 
ject to call in time of war, but so are all citizens (Arver 
v. V. S .. 245 r. S. 366; l\ S. v. Macintosh, 283 U. S. 
605). In time of peace retired officers are not 
subject to call; they serve only with their own consent. 
(2) There is no sentiment expressed in the Tyler case 
that ‘They also serve who only stand and wait’. (3) 
The learned lawyer was clearly wrong in holding that 
‘They also serve who only stand and wait’. In a sen¬ 
timental sense the expression may be appealing, but 
it is not sound law that one who only stands and waits 
—whose sole function is standing and waiting—is by 
that fact alone the occupant of an office, or is an officer. 
Standing and waiting is not per se an office. If it 
were, those who apply for appointment and then stand 
and wait, are in hoc facto officers. TUhat office do they 
occupy? (4) Mr. Wiekhersham himself threw grave 
doubt upon his opinion when in a later opinion (30 Op. 
75, 78) he said, referring to an Executive Order which 
forbade persons holding civil office under the United 
States from holding a state office. “I have not over¬ 
looked the fact that retired officers may still be re¬ 
garded as in the service of the United States and liable 
to be called to active duty, hut until so called they have 
no active duties to perform, and do not, while perform¬ 
ing no active duties, come within the spirit of the order 
* * (5) V. S. v. Tyler did not hold retired officers to 

be officers in the employ of the United States, as we 
shall point out in more detail in a moment; (6) Mr. 
Wickersham’s opinion was quite conclusively overruled 
by the later opinion of Mr. Mitchell. 

Mr. Mitchell had before him for consideration the 
question whether a retired army officer is in civil life, 
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as distinguished from military life. In the course of 
his opinion he discussed United States v. Tyler, supra, 
and pointed out that merely because a man has a con¬ 
nection with the Military Establishment he is not bv 

* •> 

that fact alone to be considered as being in military 
life. The Attorney General said, “If he is carrying 
on military work and that is his life’s activity at the 
time, he is not from civil life, but if he 1(as retired from 
that activity and his pursuits are civil, then he is from 
civil life.” He quoted with approval People v. Duane, 
supra, and in summary held: 

“To hold that a person is not in civil life who 
at one time has been in the military service, and 
who is subject to call or recall into the military 
service by reason of definite connection with the 
Military Establishment would be to render inelig- 
ible not only retired officers but possibly reserve 
officers. 

“Retired officers who have ceased to engage in 
military service and have entered civil life and 
civil pursuits * * * are in civil life.” 

The opinion substantially and effectively overrules 
the views expressed by Mr. Wicker sham. 

Appellants, at page 10 of their Brief, refer to an 
opinion of the Judge Advocate General of the Army 
of January 24, 1923, holding that a retired officer is an 
officer of the United States. But this opinion was ren¬ 
dered after Mr. Wickersham’s opinion and before the 
latter was overruled by Mr. Mitchell. The Judge Ad¬ 
vocate General is required to follow the relevant opin¬ 
ions of the Attornev General. Prior to Mr. Wicker- 
sham’s opinion, the Army and its legal department 
held that retired officers do not hold public office. In 
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Howland’s “Digest of Opinions of the Judge-Advo¬ 
cate General”, 1912 Edition, it is said: 

“Retired officers (except when assigned to duty 
under Section 1259 R. S. or other statutes) do not 
exercise public office” (page 992). 

At page 995, it is said: 

“Held, that there is no objection to a retired 
officer acting as counsel for an officer before a 
court-martial or retiring board, and to receiving 
such fees or other compensation as may be agreed 
upon by his client and himself.” 

An Officer Must Hold an Office. 

' An officer is one who holds an office. He is “one 
who is lawfully invested with an office” (Bouvier’s 
Law Dictionary, and many cases there cited), “one 
who is appointed to perform the duties of an office” 
(United States v. Maurice, supra). An office em¬ 
braces the right to exercise some public function 
(Words and Phrases; Bouvier: Mechem on Public 
Offices and Officers, § 1, page 1). A retired officer 
holds no office. When he was in active service he held 
an office. He held a certain command, had the author¬ 
ity vested in that command, must obey those superior 

to him in command and must be obeved bv those in- 

% * 

ferior to him in command. When he retired, the office 
which he held became vacant, and was filled by some¬ 
body else. Appellee here holds no office. He has a 
title, but that merely indicates rank and not office. He 
can wear the uniform, but so can any former officer 
who served in a war, and surely no one contends that 
such officers occupy public offices. He receives pay but 
that has long since been established by the courts as 



19 


a pension. If he should return to duty, as in case of 
war, he would be assigned to an office. But in retire¬ 
ment he occupies no office. Appellee is not an officer 
because he holds no office. 

Appellants at page 12 of their Brief cite Section 
936, Title 10 of the U. S. Code. This Section was lifted 
by the compilers of the Code from Section 24e of the 
Act of June 4, 1920 (41 Stat. 774, 775) and, as set out 
in the Code, is not accurate. Section 24e provides that: 

“Former officers of the Regular Army and re¬ 
tired officers may he reappointed to the active list, 
if found competent for active duty, and shall be 
commissioned in the grades determined by the 
places assigned to them on the promotion list un¬ 
der the provisions of section 24a hereof.” (41 
Stat. 774, 775). 

The Section combines former officers and retired of¬ 
ficers and therefore obviously applies only to such of¬ 
ficers as make application for reappointment. It is 
too plain for argument that former officers could not 
be called into active service without their consent. This 
is equally true of retired officers (Sections 991-996, 
Title 10, U. S. C. A.) It is to be noted that the statute 
treats former officers and retired officers exactly alike 
as to their return to the active list. 

A Beit red Officer is not “Employed”. 

In addition to all the foregoing, we note that the 
statute (Sec. 203) with which we are concerned not 
only uses the term “officer” but specifies that he must 
be “in the employ” of the United States. The per¬ 
sons prohibited from any connection with any pro¬ 
ceeding or thing in which the United States is inter¬ 
ested are “officers in the employ of the United States”. 
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The other Section of Code involved (Sec. 198) uses 
the term “officer of the United States” and under the 
famous definition of Chief Justice Marshall in United 
States v. Maurice, supra , one must be “employed on 
the part of the United States” to be an officer of the 
United States. 

“Employ” is defined by Webster as: “To make use 
of the services of; to have or keep at work; to give em¬ 
ployment to; to intrust with some duty or behest.” 

The courts follow the same definition (United States 
v. Post. 148 U. S. 124; United States v. Langston , So 
Fed. 613; State v. Deck, 108 Mo. App. 292). To be 
employed means to be at work, to be busy, to have 
duties to perform. To be retired is the opposite of 
being employed. To be retired means to be not at 
work, to be not busy, to have no duties to perform. 
A retired officer is not an officer in the employ of the 
United States. 

Appellants argue at length on the distinction be¬ 
tween officers of the Army retired from active service 
and officers wholly retired. The difference is not help¬ 
ful to a decision of this case. Appellants state that 
Appellee contended in the Court below that his status 
as a retired officer was such as to separate him en¬ 
tirely from tin- Army and its discipline. This is an 
overstatement of Appellee’s contention below and in 
this Court. The technical difference in the two classes 
of retirement is not material. The question is whether 
the Appellee, having been retired from active service 
and with no duties to perform, is an officer in the em¬ 
ploy of the United States. 
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Booth V. U. S. Discussed. 


The learned Judge below evinced some interest in 
the possible applicability <u' the doctrine oi‘ Booth v. 
U. S., 291 U. S. 339, to the case at bar. 

That case dealt with the question whether the pay 
of a federal judge retired from “regular active serv¬ 
ice” could be diminished. It is clearly distinguished 
from the present case. The first point made by Mr. 
Mitchell as counsel for the plaintiff in that case was 
that there is a difference between retirement from 


“active service,” and retirement from “regular active 
service.” The Court adopted his view and held that 
the purpose of that statute was merely to “lighten 
judicial duties”, that it was intended that the judges 
to whom the statute applied should continue to per¬ 
form extensive judicial duties, and that in fact the 
practice had been for them to perform such duties. 
Xo such language, purpose, intention or practice ob¬ 
tains in the case of the retirement of Army Officers. 
Xo continued services or duties, light or heavy, are 
currently expected or provided for. An Army Officer 
is retired completely from active service, and not 
merely from “regular” active service. The purpose 
of the statute relating to him is to remove him com¬ 
pletely from military duties and to place him upon a 
pension. His pay is not a salary but, as we have seen, 
has been held many times by the courts to be a pen¬ 


sion. These retired officer 


wholly in civil life 


(36 Op. Atty. Gen. 38S). 


V. S. r. Tyler Distinguished. 

Appellants rely upon United States v. Tyler , 105 
U. S. 244. That case involved the computation of a 
retired army officer’s longevity pay, under a statute 


which provided for increases in pay for each five years’ 
“service”. The Court held that the statute applied 
to retired officers. Appellants cite the case as au¬ 
thority for the proposition that retired officers are 
officers in the employ of the United States. We con¬ 
tend that the decision supports no such conclusion. 
It is no broader than the statute which makes retired 
bfficers a part of the Army. It nowhere states or holds 
that they are officers in the employ of the United States. 

That the foregoing distinction is a proper one has 
been made clear by the Supreme Court itself. The 
statutory provisions relating to retired enlisted men 
parallel those relating to retired officers. See Sections 
4. 947, 980, 981 and 982 of Title 10, U. S. C. A. They 
are a part of the Army under the same provision which 
applies to officers, the language applicable to both be¬ 
ing in the same phrase—“the officers and enlisted 
men of the retired list” (See. 4 of Title 10, U. S. C. A.). 
In other words, retired enlisted men are precisely as 
much a part of the Army as are retired officers. In 
United States v. Union Pac. R. 7?. Co., 249 U. S. 354, 
the Court had before it the question whether retired 
enlisted men are “troops of the United States.” The 
Court held that although they are a part of the Army, 
they are not “employed” in the Army while in retire¬ 
ment, and referred to United States v. Tyler. The 
pertinent part of the opinion is as follows: 

“Retired enlisted men en route to their homes 
after retirement are also not ‘troops of the United 
States.’ They travel for their own purposes. 
Congress has declared that such retired men shall 
for certain purposes be deemed a part of the Army 
(Act of February 2, 1901, e. 192, $ 1, 31 Stat. 
748); but thev mav be emifioved onlv after Con- 
gross has authorized the raising of volunteer 
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forces; and not even then for field duty. Act of 
April 25, 1914, c. 71, § 11, 38 Stat. 347, 350. The 
Army Regulations for 1913 make no provision re¬ 
quiring any service from retired enlisted men. 
Practically they have retired from, and not simply 
into a different branch of the Army. Compare 
Murphy v. United States, 38 Ct. Clms. 511, 522; 
Army Regulations, 1913, Article XX. See also 
United States v. Tyler, 105 U. S. 244. The fact 

that thev may thereafter be called into the Armv 
* » • 

does not make them 1 troops of the United States.’ 
Any male citizen may at some time be called into 
the service. Compare Alabama Great Southern 
R. R. Co. v. United States, supra.” 

Moreover, the same distinction of United States v. 
Tyler has been made in the Report of the Judiciary 
Committee of the House in 1898, which we have dis¬ 
cussed, in People v. Duane, supra, in Geddes v. United 
States, supra, and in Mr. Mitchell’s opinion, above 
discussed. 

As retired enlisted men are not troops of the United 
States, so retired officers are not officers of the United 
States, because they are not “employed” while in re¬ 
tirement. 

Sections 198 and 203 of Title 18, U. S. Code Are 

Different. 

The difference between Section 198 and Section 203 
of Title 18 of the Code as above-quoted is important 
in this case. Section 198 refers only to claims against 
the United States. It provides that no officer of the 
United States, and no person holding a place of trust 
or profit or discharging any official function under or 
in connection with the Government, shall prosecute 
such claims. It covers a wide classification of persons, 
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and all those persons are prohibited from doing one 
specified thing, i.o., prosecuting claims against the 
United States. 

i _ 

The other section of the statute—Section 203—re¬ 
fers to a smaller group of people—members of Con¬ 
gress, heads of Departments, officers and clerks in the 
employ of the United States. This limited group is 
prohibited from any connection with any proceeding 
or thing in which the United States is even indirectly 
interested. 

The wide distinction in the two statutes, both as to 
classification of persons affected and the type of legal 
work within the prohibition, is clearly shown by the 
language used in them. Section 198 affects “an officer 
of the United States, or a person holding any place 
of trust or profit or discharging any official function 
under, or in connection with, any Executive Depart¬ 
ment of the Government of the United States, or under 
the Senate or House of Representatives of the United 
States”. Section 203 affects “a Senator, Member of 
or Delegate to Congress, or a Resident Commissioner 
* * * the head of a department, or other officer or 
clerk in the employ of the United States”. Section 
198 prohibits representation in “prosecuting any claim 
against the United States”. Section 203 prohibits rep¬ 
resentation “in relation to any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other 
matter or thing in which the United States is a party 
or directly or indirectly interested, before any depart¬ 
ment, court martial, bureau, officer, or any civil, mili- 
tarv, or naval Commission whatever”. 

The Appellants argue that Section 203 only ex¬ 
tended and broadened the disability imposed by Sec¬ 
tion 198 (Appellants’ Brief p. 11). Such argument 
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is untenable. The two statutes cover different persons 
and different purposes. If the argument is sound, Con¬ 
gress could have and no doubt would have amended or 
repealed Section 198. In the next paragraph of their 
brief Appellants contradict themselves and admit the 
distinction between the two laws. 

The Appellants on page 22 of their brief concede that 
Sections 198 and 203 refer to “classes” of persons. 
They argue that unless the regulations define and clas¬ 
sify the persons, it will be necessary for a peron to 
commit or threaten to commit or be convicted of a 
crime before he can be declared ineligible. This is 
strained reasoning. The Court can construe the stat¬ 
utes in relation to the facts as it did in this case with¬ 
out relation to the commission of or threat to commit 
a crime. 

These two sections of the present Code were oiig- 
inally part of the same Act of March 4, 1909, and later 
were parts of the Criminal Code. Their language 
greatly differs, and we insist that their meaning dif¬ 
fers. If they be not different, one of them would have 
been a sufficient enactment. No need—nor indeed any 
excuse—occurs for two sections with the same mean¬ 
ing being in the same Act and the same Code. 

Difference Between “ Office’ r and 
“Place of Profit”. 

There is a clear difference between an office and a 
place of profit. “Office” embraces ideas of tenure, 
duration and function as well as emolument, as Chief 
Justice Marshall pointed out many years ago. An 
office “is the right, authority and duty, created and 
conferred by law, by which for a given period, either 
fixed by law or enduring at the pleasure of the creat¬ 
ing power, an individual is invested with some portion 
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of the sovereign functions of the government, to be 
exercised by him for the benefit of the public.” Me- 
chem, Public Offices and Officers, Sec. 1. This investi¬ 
ture with a portion of the sovereign functions of gov¬ 
ernment is the distinguishing characteristic of office. 
A mere place of profit has no such characteristic. Its 
occupant may conceivably be merely the recipient of 
public largesse, without authority, duty, tenure, re¬ 
sponsibility or function. A contractor with the Gov¬ 
ernment affords an easy illustration of the difference 
between a place of profit and an office. Chief Justice 
Marshall in I’uited Stairs v. Maurice. supra, remarked, 
“A man may certainly be employed under a contract, 
express or implied, to perform a service without be¬ 
coming an officer.” And his statement has been later 
quoted with approval. IT all v. Wisconsin, 103 U. S. 
5, 8. Another easy illustration is the difference be¬ 
tween a pensioner and an officer. Wives of deceased 
officers, their children, even the feeble-minded and the 
illegitimate, may be pensioners of the Federal Gov¬ 
ernment. No one would assert them to be officers of 
the United States. There is, therefore, we insist, a 
wide and clear distinction between an office and a mere 
place of profit. 

The term “a place of trust” is not so clearly dis¬ 
tinguished from an office. Section 198, which we are 
discussing, does not say “a place of trust and profit.” 
It says “a place of trust or profit.” We do not, and 
have not. conceded that Appellee occupies a place of 
trust under the Government. Such term connotes duty. 
Appellants in their brief (bottom page 22) state that 
Appellee “admits he holds a position of trust and 
profit under the United States.” Without reflection 
upon counsel, we very positively assert that no such 


admission was made, as the record will clearly show. 
A place of trust and profit is wholly different from 
a mere place of profit. The latter may be merely a 
contract or a pension; the former is much more, nearly 
approaching an office. If the statute had used the 
term “place of trust and profit” we would have made 
no concession in respect to it. 

We contend that if a person holds a position of 
profit under the Government but is not an officer in 
its employ, he is prohibited by Section 198 from pros¬ 
ecuting claims against the United States, but Section 
203 does not apply to him, because it does not apply 
to persons merely holding positions of profit, and he 
may practice in all matters except claims against the 
United States. 

Appellants take two positions: (1) that Appellee is 
an officer of the United States and therefore under the 
prohibition of Section 203 may not practice before the 
Department at all, and (2) that the two sections of 
the Code really mean the same—or can be merged— 
and so the broad prohibition of Section 203 applies to 
the broad class of persons mentioned in Section 198. 
In other words, Appellants would take the first half of 
19S and the last half of 203 and consider the combina¬ 
tion a law. They do this by Section 3(h) of Circular 
230, as we shall show in detail in a moment. We in¬ 
sist that the obvious difference between the two sec¬ 
tions of the statute must be given effect. 

Section 3(h) cf Circular 230 Cannot Destroy Distinc¬ 
tions T£atfe By Statute. 

Section 3(h) of Departmental Circular 230 says that 
all persons to whom either Section 198 or Section 203 
apply shall be ineligible for enrollment to practice 
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before the Department. In other words more directly 

applicable to this case, it says that a person holding a 

position of profit under the Government may not be 

connected in any manner with any proceeding or thing 

in which the United States is directly or indirectly in- 

•> •> 

terested. The Statute contains no such provision. 
Neither Section 198 nor Section 203 impose any such 
rule. The Regulation attempts to combine one clause 
of Section 198 with another clause of Section 203 and 

make a rule out of this combination. Section 198 savs 

• • • * 
that persons holding positions of profit may not prose¬ 
cute claims. Section 203 say.- that Officers of the 
United States may not be connected with any thing in 
which the United States is interested. The Regulation 
says that persons holding positions of profit may not 
be connected with anything in which the United States 
is interested. It applies to persons holding positions 
of profit the rule which the statute applies only to offi¬ 
cers, etc., of the United States. 


Regulation is Inconsistent with Statute. 

The Regulation is clearlv inconsistent with the 
statute. Congress by clear and positive enactment has 
made rules which govern the relationship of various, 
carefully specified persons to affairs of the govern¬ 
ment. The Department has attempted by a regulation 
to make a different rule. The Department wholly 
ignores and, indeed, directly destroys the distinction 
contained in the statute. Such a regulation is clearly 
inconsistent with the statute. Under settled law, a reg¬ 
ulation inconsistent with a statute is void. 

Furthermore, when Congress has entered a given 
field and made a rule as to a given subject, that field is 
completely preempted. No Department can change or 
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enlarge a statute. So in this case, when Congress says 
that certain specified persons may not appear in any 
proceeding in which the United States is interested, a 
Department cannot add another vast class of persons 
to the list specified in the statute. Such an enlarge¬ 
ment would be a change in the statute. A Departmen¬ 
tal effort in that direction is void. 

Congress by specifying those who may not appear 
has thereby granted to all those not so listed permis¬ 
sion to appear. The effect of saying that officers of the 
United States (and others named) may not appear in 
any manner, is that all other persons, not so named, 
may appear. Congress has thus given permission to 
certain persons to appear in all matters except claims. 
Appellee in this case is one of those persons. The De¬ 
partment seeks to nullify that permission. Its effort 
in that direction by Section 3(h) of its Regulation is 
void. 


Regulation is Inconsistent with Itself. 

Moreover, Section 3(h) is inconsistent with other 
provisions of the same Circular 230. Section 3(h) 
says that 


‘‘all persons prohibited by other law from repre¬ 
senting claimants against the United States * * * 
shall be ineligible for enrollment.” 


Section 99 of Title 5 U. S. Code (Record 31) provides 
that no officer, clerk or employee of the United States 
shall aid in the prosecution of any claim against the 
United States within two years next after he shall 
have ceased to be such officer, clerk or employee. By 
the terms of Section 3(h) of Circular 230, as just 
quoted, such persons are clearly ineligible for enroll- 
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ment to practice during the two year period. But Sec¬ 
tion 3(h) is inconsistent in this respect with other Sec¬ 
tions of Circular 230. 

The second paragraph of Section 2 of this Circular 

230 provides that no former officer, employee or clerk 

shall act as attornev within the two rears in am/ mat- 

* • 

ter pending in the Department during the period of his 
employment therein, indess he shall first obtain the 
written consent of the Secretary. That provision 
clearly means (1) that within the two year period such 
former officer mav. if the Secretarv consents, act as 

I - ' # • 

attorney in a matter pending while he was in govern¬ 
ment service; and (2) that within the two year period 
such former officer may, without the Secretary’s con¬ 
sent, act as attorney in matters not pending while lie 
was in government service. This paragraph of the 
Regulation concludes with the statement “The appli¬ 
cant (for the Secretary’s consent) shall he promptly 
advised as to his privilege to appear in the particular 
matter, and this notice shall he filed by him in the 
record of the case.” It is perfectly clear that this 
paragraph of Section 2 of Circular 230 contemplates 
that within the two year period a former officer may he 
enrolled to practice and may practice, with limitations 
as to a specified class of cases. But under Section 90 
of Title 5 of the Code, above quoted, such former offi¬ 
cer may not prosecute claims against the United States 
within the two year period, and so under the clear 
language of Section 3(h) of the Circular he would be 
ineligible to enrollment. The two provisions of the 
Circular (3(h) and 2) are absolutely inconsistent with 
each other. One says that the former officer may be 
admitted to practice within the two year period; and 
the other says that he may not be so admitted. 
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Regulation is Inconsistent with 
Established Practice. 

Again, Section 3(h) is inconsistent with established 
Departmental practice. It is admitted in the Answer 
of Appellants in this case (paragraph 9 of Answer, 
R. 9, admitting paragraph 9 of the Petition, R. 3) “that 
numerous persons have been and are enrolled and 
recognized as attorneys before the Treasury Depart¬ 
ment who may not under the law represent claimants 
in respect to claims against the United States.It is 
a fact so commonly known as to require judicial notice 
that large numbers of persons leaving Government 
service are immediately admitted to practice before 
the various Departments, under limitations as to claims 
and as to matters pending during the time of their em¬ 
ployment. But under the clear provision of Section 
3(h) of Circular 230, if applied as written, they could 
not be so admitted for two years. Such practice of ad¬ 
mitting these persons has been followed consistently 
for many years. There seems to be no justification for 
the treatment of this Appellee in a manner different 
from the treatment afforded all these other persons, 
who likewise and with equal clarity are covered by the 
language of Section 3(h). This Section is wholly in¬ 
consistent with the admitted Departmental practice. 

Appellants claim for Section 3(h) the presumptions 
attaching to long-continued administrative practice. It 
is said (Brief, p. 24) that for thirty years the Secretary 
has held in accordance with that Section. No such evi¬ 
dence is in the Record in this Case. With all respect 
to counsel, we insist that in making the statement just 
referred to, they are wholly outside the Record. More¬ 
over, since thev assert the fact, we denv that tliev could 
have proved it, if they had raised the point upon the 
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trial. By their own admission elsewhere in the brief 
(page 19) “Section 3(h) did not appear in the regula¬ 
tions until 1936." By the admission in the Answer, 
which we have discussed above, many persons are en¬ 
rolled in clear contradiction to the terms of Section 
3(h). And, as we have pointed out, that Section is 
wholly inconsistent with other long-standing provisions 
of the Departmental regulations. This regulation is 
not supported in this Court in this Case by any long- 
continued administrative policy or practice. 

The Meaning of “Claim” is Well-established. 

Appellants suggest, somewhat mildly, that “a claim 
against the Government has a broader meaning than 
that which the petition apparently gives it.” They 
argue that if it is the intention of petitioner to repre¬ 
sent persons resisting demands for additional taxes, 
such representation would be the prosecution of claims 
against the United States. That question does not 
properly arise on this record. It would arise only if 
there be some dispute as to the meaning of the word 
“claims”. Appellants contend that Appellee cannot be 
admitted to practice in any matter whatsoever. We 
contend that he can appear in any matter except claims. 
The question as to what are “claims” is not pertinent. 

If it be proper to discuss the matter, we point out 
that “claims” has been defined by the Supreme Court 
of the United States. In Hobbs v. McLean , 117 U. S. 
567, the Court said: 

“What is a claim against the United States is 
well understood. It is a right to demand money 
from the United States .” 
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The meaning of the term being well understood by 
the Supreme Court of the United States, we submit 
that the views of the California Court, referred to in 
Appellants’ brief (page 21) cannot be controlling, or 
even persuasive in this Court. 

We also point out to the Court that the Treasury De¬ 
partment has never ruled or held that resistance to a 
claim by the Government is a claim against the Gov¬ 
ernment. Its Regulations permit persons leaving the 
Government service to appear at any time in behalf of 
a taxpayer contesting additional taxes, and such has 
been the unvaried custom since tax contests began. If 
that rule be reversed now, it would in effect label as 
criminal violations of law the activities of all persons 
who in good faith have relied upon a Treasury interpre¬ 
tation, including many members of the bar of this 
Court. 

The contention put forth in this portion of Appel¬ 
lants’ brief does not properly arise in this case, is 
in direct conflict with an unequivocal statement by the 
Supreme Court, is contrary to uninterrupted Treasury 
practice, and would involve consequences of great in¬ 
jury to many persons not consciously guilty of any 
offense and not properly chargeable with any. 

Some Implications Involved in This Case. 

We feel compelled to refer to the extensive implica¬ 
tions involved in this case. The Treasury Department 
has here denied enrollment to practice to a reputable 
practicing member of the bar upon the sole ground that 
he is a retired Army Captain. Called upon to defend its 
ruling the Department has advanced propositions 
which if sustained by the Court would affect a great 
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many members of the bar. The Department urges that 
this Appellee is entitled to wear Ids uniform, is con¬ 
tinued on the Army Register and is subject to trial by 
court martial (Brief, p. 13). All persons who have 
served honorably in the Army, Navy, Marine Corps or 
Coast Guard in time of war are entitled to wear the 
Uniform (Title 10, U. S. C. A. Sec. 102Sb; Act of June 
21. 1930. § 2). If this be the test for enrollment to 
practice, almost all of the generations now in its 40’s 
and 50’s are ineligible. All persons admitted into the 
Soldiers* Home are subject to the Articles of War and 
to trial by court martial (Title 10, Sec. 1473) but surely 
no one would argue that they are officers in the em¬ 
ploy of the United States. 

A large proportion of the members of the bar of this 
Court and thousands of attorneys throughout the 
United States were previously in the Government serv¬ 
ice. Upon separation from the service they have acted 
as counsel in cases in which the Government was inter¬ 
ested, except that for a period of two years after sepa¬ 
ration they could not act in cases of claims against the 
Government. Section 99 of Title 5 U. S. Code. If that 
distinction is now destroyed, as urged by the Appel¬ 
lants in this case, it will indeed be difficult to get at¬ 
torneys to enter the Government employ. The distinc¬ 
tion has been uniformly recognized in practice and in 
opinions of the Bar and unpublished opinions of the De¬ 
partment of Justice. 


The Department’s Ruling Rests Upon No Reasonable 

Ground. 

In addition to all the arguments upon the terms of 
statutes and regulations, is the perfectly sound, per¬ 
fectly simple proposition which covers the whole ques¬ 
tion in this case and which was aptly phrased by Judge 
Bailey in his opinion in the court below. lie said: 

“I see no reasonable ground for a regulation 
forbidding a retired Army Officer from appearing 
as an attorney before the Department in cases 
which do not involve claims against the United 
States.” 

There is no reasonable ground. Scores of retired 
Army Officers are pursuing the ordinary ways of civil 
life throughout the country, in business and in the pro¬ 
fessions. Thev have no active connection with the 
* 

Government except their pension checks. Their infor¬ 
mation about Governmental affairs and their influence 
therein is no more than, if as much as, that of any for¬ 
mer Government employee. That they may not prose¬ 
cute claims is apparently clear upon the face of the 
statute. But the policies which forbid the prosecution 
of claims do not extend to the representation of per¬ 
sons involved in any of the other phases of the mani¬ 
fold activities of government. These are honorable 
men, usually of high standing in their respective com¬ 
munities, well-educated, of fine character. The ruling 
of ineligibility for any practice whatsoever by these 
men before Government Departments is a narrow, tech¬ 
nical ruling. It has neither received nor does it merit 
any support or justification in reason. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affiinied. 

E. Barrett Prettyman, 
Frank J. Wideman, 

F. G. Awalt, 

Raymond Sparks, 

Attorneys for Appellee. 
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APPENDIX. 

Section 198, Title 18, United States Code: 

Whoever, being an officer of the United States, or a 
person holding any place of trust or profit, or discharg¬ 
ing any official function under, or in connection with, 
any executive department of the Government of the 
United States, or under the Senate or House of Rep¬ 
resentatives of the United States, shall act as an agent 
or attorney for prosecuting any claim against the 
United States, or in any manner, or by any means, 
otherwise than in discharge of his proper official du¬ 
ties, shall aid or assist in the prosecution or support of 
any such claim, or receive any gratuity, or any share 
of or interest in any claim from any claimant against 
the United States, with intent to aid or assist, or in 
consideration of having aided or assisted, in the prose¬ 
cution of such claim, shall be fined not more than $5,000, 
or imprisoned not more than one year, or both. Mem¬ 
bers of the National Guard of the District of Columbia 
who receive compensation for their services as such 
shall not be held or construed to be officers of the 
United States, or persons holding any place of trust 
or profit, or discharging any official function under or 
in connection with any executive department of the 
Government of the United States within the provisions 
of this section. 

Section 203, Title 18, United States Code: 

Whoever, being elected or appointed a Senator, 
Member of or Delegate to Congress, or a Resident 
Commissioner, shall, after his election or appointment 
and either before or after he has qualified, and during 
his continuance in office, or being the head of a depart- 


ment, or other officer or clerk in the employ of the 
United States, shall, directly or indirectly, receive, or 
agree to receive, any compensation whatever for any 
services rendered or to be rendered to any person, 
either by himself or another, in relation to any pro¬ 
ceeding, contract, claim, controversy, charge, accusa¬ 
tion, arrest, or other matter or thing in which the 
United States is a party or directly or indirectly inter¬ 
ested, before any department, court martial, bureau, 
officer, or any civil, military, or naval commission what¬ 
ever, shall be fined not more than $10,000 and im¬ 
prisoned not more than two years; and shall moreover, 
thereafter be* incapable of holding any office of honor, 
trust, or profit under the Government of the United 
States. V, 




